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Before the Commission:

1. The Commission has before it an Application for Review filed by Altron Communications, L.C. (Altron) on March 2, 2000.  Altron requests reconsideration of a February 2, 2000 Public Safety and Private Wireless Division Order dismissing the above-captioned application for authorization to provide service in the 38.6 to 40.0 GHz (39 GHz) band.
 

2. We have analyzed the Application for Review and find that the Commission staff properly decided the matters raised.  The Commission has established and affirmed a processing policy concerning 39 GHz channels that includes the dismissal of (a) applications that failed to meet the thirty-day public notice requirement as of November 13, 1995; (b) all new applications, major modification applications and amendments filed on or after November 13, 1995; and (c) applications whose mutual exclusivity was not resolved by December 15, 1995 and amendments resolving mutual exclusivity that were filed on or after December 15, 1995.
  In addition, the Commission’s Rules provide for the dismissal of mutually exclusive applications and late-filed competing applications.
  Therefore, we uphold the staff decision for the reasons stated therein.  There is no reason to disturb it.

3. However, Altron argues that its application would not have been mutually exclusive with a DCT Transmission, L.L.C. (DCT) 39 GHz application to provide service in the area of Jacksonville, Florida
 if the Division had not reinstated the DCT application nunc pro tunc.
  The DCT application was originally timely filed but contained a typographical error on its FCC Form 159, was dismissed, corrected by a staff examiner and subsequently resubmitted beyond the sixty-day cut-off date established by Altron’s application.
  The Division reinstated the application nunc pro tunc because it determined that Form 159 was superfluous and therefore was not a sufficient basis on which to dismiss an otherwise complete application.
  Altron contends that the Division, in reaching this conclusion, improperly relied on the tables associated with Section 1.1102 of the Commission’s Rules and altered the fee form correction rules and policies affirmed in the Fees II Reconsideration.
   

4. We disagree.  The Division properly applied the rules in force at the time DCT filed its application.  Section 1.1102 did not require the filing of Form 159 with applications for new microwave facilities.
  Further, Section 1.1110 of the Commission’s Rules provided, inter alia, that a Fee Form is not required once the information requirements of that form are incorporated into the underlying application form.
  Here, DCT’s underlying application (Form 494) contained the requisite information.
  Therefore, Form 159 was superfluous and not a sufficient basis upon which to dismiss an otherwise complete application.  In addition, we do not believe the Fees II Reconsideration requires dismissal of an application in instances where the application is submitted with a superfluous form containing a typographical error.
  Thus, the Division’s action is consistent with the rules and policies affirmed in the Fees II Reconsideration.  Accordingly, the Division properly reinstated DCT’s dismissed application nunc pro tunc, determined that DCT’s application was mutually exclusive with Altron’s application and dismissed both applications pursuant to the rules and policies discussed above. 

5. Finally, Altron argues that its application was improperly dismissed because the 39 GHz policies discussed above are the subject of a multi-party appeal before the D.C. Circuit.  This argument is, in effect, a request for a stay of the Commission’s Memorandum Opinion and Order, which affirmed the 39 GHz policies.
  The Wireless Telecommunications Bureau recently denied a motion for stay of 39 GHz dismissals.
  To receive a stay of an administrative action a party must show that: 1) it will suffer irreparable harm if the stay is not granted, 2) it is likely to prevail on the merits of its appeal, 3) the grant of a stay will not harm the other interested parties, and 4) the grant would serve the public interest.
  Altron has not satisfied any of these requirements. 

6. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 5(c)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c)(5) and Section 1.115(g) of the Commission's Rules, 47 C.F.R. § 1.115(g), the Application for Review filed by Altron Communications, L.C. on March 2, 2000 IS DENIED.
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� See Altron Communications, L.C., Order on Reconsideration, DA 00-150 (PSPWD WTB rel. Feb. 2, 2000) (February Order). 


� See Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Report and Order and Second Notice of Proposed Rulemaking, ET Docket No. 95-183, 12 FCC Rcd 18600, 18639-45 ¶¶ 83-97 (1997); aff’d Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Memorandum Opinion and Order, 14 FCC Rcd 12428, 12440-51 ¶¶ 19-44 (1999) (July 29 MO&O).


� See 47 C.F.R. § 21.31 (b)(2)(i) (1995); 47 C.F.R. § 101.45(b)(2)(i) (disposition of mutually exclusive applications).  See also 47 C.F.R. § 1.934 (dismissal of defective applications).


� FCC File No. 9506008.


� See Altron Application for Review at 1. 


� See February Order, ¶ 5. 


� See id., ¶ 9.


� See Altron Application for Review at 4-5. (citing Establishment of a Fee Collection Program to Implement the Provisions of the Omnibus Budget Reconciliation Act of 1989, Memorandum Opinion and Order, 6 FCC Rcd 5919, 5922-23 (1991) (Fees II Reconsideration)). 


� See 47 C.F.R. § 1.1102 (1994) (FCC Form 159 is not listed as required when filing FCC Form 494).


� See 47 C.F.R. § 1.1110(b) (1994).


� See FCC File No. 9506008.


� See Fees II Reconsideration, 6 FCC Rcd at 5922-23 ¶ 25-26.


� See July 29 MO&O, 14 FCC Rcd 12428.


� Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Order, 14 FCC Rcd 19668 (1999).


� See Virginia Petroleum Jobbers Association v. FPC, 259 F.2d 291 (D.C. Cir. 1958) (Virginia Petroleum), as revised by the Washington Metropolitan Area Transit System v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977).
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