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Released: August 24, 2000
WIRELESS TELECOMMUNICATIONS BUREAU 

SEEKS COMMENT ON REQUEST FOR CLARIFICATION OF DE FACTO CONTROL POLICY AND PROPOSED SPECTRUM LEASE AGREEMENT  

Comment Date:  September 15, 2000

Reply Comment Date:  September 25, 2000


On June 30, 2000, GW Wireless, Inc., a subsidiary of Golden West Telecommunications Cooperative, Inc. (Golden West), Venture Wireless, Inc., a subsidiary of Sully Buttes Telecommunications Cooperative, Inc. (Venture Wireless), and Long Lines, Ltd. (Long Lines), an affiliate of Northwest Iowa Telephone Company (collectively the Rural Carriers), licensees of various Personal Communications Service (PCS) and Local Multipoint Distribution Service (LMDS) licenses in South Dakota and Iowa, jointly filed a “Request for Clarification of De Facto Control Policy and Request for Authority to Operate Broadband PCS and LMDS Facilities Pursuant to Spectrum Lease Arrangement” (Clarification Request).  They propose to enter into a spectrum lease and joint operating arrangement.  The Rural Carriers filed their Clarification Request pursuant to Section 1.925 of the Commission’s rules.
  In the alternative, they request a waiver of Commission rules.  The Rural Carriers have also submitted a suggested spectrum use agreement.

As indicated above, the Rural Carriers propose to enter into a spectrum lease and joint operating arrangement.  Each of the Rural Carriers would be a member of a joint operating arrangement of a proposed limited liability company (LLC) that would operate an integrated PCS/LMDS system in each licensee’s respective Basic Trading Area (BTA) in South Dakota and Iowa.  Golden West is the parent company of GW Wireless, Inc., which holds a 30 MHz C block PCS license in the Rapid City, South Dakota BTA, a 10 MHz E block PCS license in the Mitchell, South Dakota BTA, and A block LMDS licenses in the Watertown and Rapid City, South Dakota BTAs and rural portions of the Aberdeen and Huron, South Dakota BTAs.  Venture Wireless holds A block LMDS licenses in the Sioux City and Iowa City, Iowa BTAs, the Aberdeen and Huron, South Dakota, BTAs, and in rural portions of the Rapid City, South Dakota, BTA.  Long Lines holds a partitioned 30 MHz C block PCS license for portions of the Sioux City, Iowa BTA.  The LLC currently is not a Commission licensee.  According to the proposed agreement, the LLC would lease spectrum from each licensee to operate a PCS/LMDS system while each respective licensee would remain ultimately responsible for compliance with the Commission’s rules.
 


The Rural Carriers state that the proposed arrangement is consistent with the public interest.  They assert it would permit the Rural Carriers (and others who might choose to join the arrangement in the future) to pool their resources and share in the costs of designing, financing, constructing, and operating a jointly-owned wireless network, while at the same time each licensee would retain ownership and control of its licensed spectrum.  The Rural Carriers also state that, by sharing costs, they will be better able to provide the public with faster and more affordable access to advanced telecommunications and information services in rural and underserved areas.  Further, they contend that the proposed arrangement would, in more densely populated areas, better enable them to compete with larger wireless carriers.  Finally, the Rural Carriers assert that the proposed spectrum lease arrangement is consistent with the Commission’s de facto control policies.

             The Bureau seeks comment on the Clarification Request and the proposed spectrum lease agreement.  We seek comment on whether granting the Rural Carriers’ Clarification Request or, in the alternative, a waiver with respect to their request, would further the public interest.  We also seek comment on the Rural Carriers’ contention that the proposed spectrum lease agreement is consistent with Section 310(d) of the Communications Act of 1934, as amended,
 and the de facto control standard set forth in Intermountain Microwave.
  We note that the Rural Carriers also have indicated that each of them is a qualified small businesses under the Commission’s rules.
  We seek comment on whether the proposed lease agreement raises any issues regarding the licensees’ status as qualified small businesses or concerning unjust enrichment.


Interested parties may file comments on or before September 15, 2000.  The deadline for filing reply comments is September 25, 2000.  All comments and reply comments should reference the Rural Carriers’ Clarification Request regarding the Commission’s de facto control policy and include the designated authority number of this Public Notice, DA 00-1953.  An original and four copies of all pleadings must be filed with the Commission’s Secretary, Magalie Roman Salas, Federal Communications Commission, 445 Twelfth Street, S.W., TW-A325, Washington, D. C. 20554.  In addition, one copy of each pleading should be delivered to each of the following locations: (1) the Commission’s duplicating contractor, International Transcription Services, Inc. (ITS), 445 Twelfth Street, S.W., Room CY-B492, Washington, D. C. 20554; (2) Office of Media Relations, Reference Operations Division, 445 Twelfth Street, S.W., Washington, D.C. 20554; (3) Don Johnson, Commercial Wireless Division, Wireless Telecommunications Bureau, Room 4-A332, Federal Communications Commission, 445 Twelfth Street, S.W., Washington, D. C. 20554; and (4) Paul Murray, Commercial Wireless Division, Wireless Telecommunications Bureau, Room 4-B442, Federal Communications Commission, 445 Twelfth Street, S.W., Washington, D. C. 20554.


By this Public Notice, we announce, pursuant to section 1.1200(a) of the Commission’s rules, 47 C.F.R. § 1.1200(a),
 that this proceeding will be governed by “permit-but-disclose” ex parte procedures that are applicable to  non-restricted proceedings under section 1.1206 of the Commission’s rules.  47 C.F.R. § 1.1206.  We believe the public interest will best be served by applying permit-but-disclose ex parte procedures in this case because this proceeding involves broad public policy issues.  These procedures permit interested parties to make ex parte presentations to the Commissioners and Commission employees, but require that these presentations be disclosed in the record of the relevant proceeding.  If a person makes a written ex parte presentation to a Commissioner or Commission employees, the written presentation must be filed with the Commission Secretary no later than the next business day after the presentation.  47 C.F.R. § 1.206(b)(1).  Oral ex parte presentations must be summarized in writing, filed with the Commission Secretary, and copies must be delivered to the Commissioners or Commission employees involved with the oral presentation no later than the next business day after the presentation.  47 C.F.R. § 1.206(b)(2).  All ex parte filings must also reference the appropriate file number or numbers.  Accordingly, as of the release date of this Public Notice, all parties making ex parte presentations in this proceeding shall file any written ex parte presentations and summaries of any oral ex parte presentations in accordance with the procedures applicable to nonrestricted proceedings set forth in section 1.1206 of the Commission’s rules.  47 C.F.R. § 1.1206.

The Rural Carriers’ Clarification Request and proposed spectrum use agreement are also available for public inspection and copying in the Reference Center, Room CY A257, Federal Communications Commission, 445 Twelfth Street, S.W., Washington, D.C. 20554.  Copies of these documents are also available from ITS.  

For further information, contact Don Johnson or Paul Murray at (202) 418-7240.

By the Chief, Commercial Wireless Division, Wireless Telecommunications Bureau.
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�  47 C.F.R. § 1.925.





�  On July 10, 2000, each of the Rural Carriers filed a Request for Special Temporary Authority to begin operation under the proposed spectrum lease agreement.  On July 27, 2000, the Rural Carriers supplemented these requests with information regarding the proposed use of the Airspan technology in the proposed system.





�  47 U.S.C. § 310(d).





�  See Intermountain Microwave, 24 RR 983 (1963); see also In the Matter of Implementation of Sections 3(n) and 332 – Regulatory Treatment of Mobile Services, Fourth Report and Order, 9 FCC Rcd 7123, 7126-28 (1994); In re Application of Baker Creek Communications, L.P., for Authority to Construct and Operate Local Multipoint Distribution Services in Multiple Basic Trading Areas, Memorandum Opinion and Order, 13 FCC Rcd 18709 (Wireless Tel. Bur. 1998).





�  The Clarification Request indicates that Venture is a qualified very small business under Commission rules.


 


�   Section 1.1200(a) permits the Commission to adopt modified or more stringent ex parte procedures in particular proceedings if the public interest so requires. 







