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In my two years at the Commission, few decisions have been more difficult than the one before us today.  As a strong supporter of free-markets and limited government regulation, I am predisposed to allow private companies the autonomy to make business decisions without the heavy hand of government regulation.  By law, we are required to review this merger application because it involves the transfer of a radio license, and more specifically, the Commission’s rule against one SDARS licensee holding both SDARS licenses.  Our consideration necessarily presents unique and complex challenges because of the infancy of the satellite radio market, the past actions of the two companies, and the potential public interest benefits that would accrue from the merger.  In approaching this analysis, I thought it more prudent to first address the multiple violations committed by the Applicants over the past five years, and then consider the merger application.  The forfeitures imposed against these companies, in combination with the strict compliance plan they will submit to, convince me that it is now reasonable to consider and approve the merger application.  With the sluggish economic outlook and the Dow Jones Industrial Average closing down almost 100 points in mid-July, compounding this environment with a negative regulatory decision could greatly harm both companies and, more importantly, their subscribers.  While the FCC is only a tiny piece of the economic puzzle, I believe it is our responsibility to contribute to a vibrant, healthy marketplace within those sectors under our purview.  


In order to fulfill my statutory obligations, and appropriate due diligence, I met repeatedly with both SDARS companies, their top management, consumer groups, members of Congress, minority broadcasters, terrestrial broadcasters from all across the country, religious, noncommercial, and public interest broadcasters, automobile manufacturers, previous SDARS bidders, investors, public citizens, mayors, local community leaders, state attorneys general-- and then there were the nearly 15,000 formal and informal comments the Commission received.  My personal office received hundreds of phone calls from individual citizens and organizations in at least 30 states.  It seems that every segment of society has an interest in this merger—I even hear about it at the grocery store and when I open my local newspaper.  I believe that everyone involved knows that I have listened to all sides openly and equally, and weighed their arguments thoughtfully.

In the end, I voted to approve this merger because I believe that the free terrestrial broadcast radio industry that has been part of the fabric of our country will not only survive, but flourish in this new digital age, and competition from satellite radio will continue to challenge local broadcasters to deliver the type of high-quality, local product they have delivered for the last hundred years.  If you don’t believe me, look at those who have staked their businesses on the future of terrestrial radio and its reach to 95% of the radio-listening market, like Rush Limbaugh who recently signed an eight-year, $400 million deal with Clear Channel.

Section 310(d) of the Communications Act requires parties seeking to transfer a license to demonstrate that the proposed transaction will serve the “public interest, convenience, and necessity.”  The Commission weighs the potential public interest benefits against the potential harms.  The Applicants have the burden of proving that the proposed transaction, on balance, serves the public interest by a preponderance of the evidence.  While my remaining concerns are many, I find that the Applicants have shown that this merger, with the voluntary conditions and concessions, and the previously agreed upon consent decree for their violations, on balance, will serve the public interest.

I.  ENFORCEMENT

From the beginning, it was imperative to me that before I could review the merger application, the Commission must take enforcement action, either by entering into a consent decree or otherwise resolving the pending violations.  I believe that the agreement that was reached appropriately penalizes the companies, with minimal impact on their subscribers.  The almost $20 million these parties will pay is a reflection of the seriousness of the violations.  Thus, the forfeitures and the compliance plans the parties will be subjected to are an appropriate form of retribution, rehabilitation, and reconciliation.  

The parties before the Commission today have knowingly violated a number of Commission rules and guidelines.  For this reason, I felt it was necessary to resolve the issues through enforcement action first, and then proceed to consider the merger application.  XM has agreed to pay $17,394,375 and Sirius has agreed to pay $2,200,000 million for violating modulator and terrestrial repeater rules.  In addition, both companies have entered into consent decrees that mandate strict compliance with certifications, reporting requirements, and penalties associated with future violations.  Specifically, they have agreed to hire compliance officers whose primary responsibility will be to ensure compliance with FCC rules.  They will adopt a Procedural Guide for satellite radio receivers, establishing step-by-step procedures that employees must follow in connection with testing and obtaining FCC certification for new receivers.  They will adopt a Repeater Change Guide, which will establish procedures to be followed before any changes can be made to the terrestrial repeater network.  They will shut down, or bring into compliance, 100 repeaters and all others will be processed according to standard FCC guidelines.  I find this compliance plan, in conjunction with the monetary forfeitures, sufficient to allow me to consider the merger application.

II.  PRO-CONSUMER


With daily rumblings about a possible recession - and nearly universal consensus that we are in a pattern of economic slowdown - good economic policy from our government is more important than ever.  It is not the job of the FCC to prop up failing companies.  However, it is our job to support efficient and affordable radio communications.  Section 7(a) of the Telecommunications Act says, "[i]t shall be the policy of the United States to encourage the provision of new technologies and services to the public."  The Commission aims to ensure audio options that provide lower prices, and unique choices such as “family friendly programming” tiers.  Through this Order we ensure that for at least three years consumers will see a price cap on every price tier and package that the merged entity offers.  The FCC will revisit the need for this price cap six months prior to its expiration. 

III.  Concentration of Spectrum/Set-asides

Since this merger was first proposed, I have continued to voice concern regarding the concentration of 25MHz of spectrum in the hands of a single entity.  Divestiture, which I initially proposed to both parties, is impractical, if not impossible, and would result in almost certain disruption of service to millions of subscribers.  It could have resulted in disruption of service possibly lasting several years as the Commission attempted to create rules and consumers migrated from one SDARS system to the other.  Therefore I recognize the practical necessity of reversing the Commission’s 1997 rule barring either party from holding both SDARS licenses.  


Thus, the purposes of spectrum divestitures are to at least some degree accomplished by the set-aside requirements we adopted.  Four percent of all channels on both systems must be set aside for non-commercial educational programming, and four percent must be set aside for use by “qualified entities” such as minority broadcasters.  Only one programming channel per programmer will count towards the set-aside.  This will promote a greater diversity of voices, and grant complete editorial control to other programmers and owners.  Public interest groups, while pushing for an even greater number of set-aside channels, have applauded this condition.  The FCC will determine the appropriate process for selecting programmers to occupy set-aside channels.  The Applicants will not be part of this process.

IV. Price Cap
Because SDARS is a relatively new service, and prices have remained constant, it is difficult to anticipate how a merger will affect future prices.  The parties have agreed to a three year price cap on the services they currently offer.  This is not a sufficient fix to prevent the anticompetitive pricing schemes that could arise as a result of this merger.  Thus, the Order imposes a review by the Commission before the lifting of the price cap in three years.  At that time the merged entity will have the burden of demonstrating to the Commission that lifting the price cap will not result in the merged entity raising and holding prices at a level they could not otherwise maintain, but for the lack of competition in the satellite radio market.

V.  HD CHIP

As a lifelong champion of the music industry and local broadcasters, I am sympathetic to the needs of the HD radio industry and promises it holds as another audio choice for consumers.  However, many commenters, particularly those in the automobile industry oppose a government mandate requiring inclusion of HD chips in all radios, and the resulting increase in cost.  HD radio is already in cars manufactured by BMW, Mercedes, Land Rover, Mini Cooper, Hyundai, Rolls Royce, and Jaguar.  In 2009, it will also be available from Volvo and Ford.  I do not believe the record of performance by this nascent technology supports a mandate for inclusion of the HD chip in every satellite radio.  I do, however, support the Order’s prohibition on any attempts by the Applicants to bar, by agreement or otherwise, a car manufacturer or other third party from including HD radio chips, iPod compatibility, or other audio technology.  The merged entity must provide open access.  In fact, I demanded that the technical specifications be available immediately, rather than in a year, as originally proposed.

In considering this difficult issue, I consulted the auto industry, where satellite radio has established a strong foothold.  Without exception, the auto manufacturers I spoke with urged the Commission to forbear from imposing an HD chip requirement.  Their estimate of the cost per car was, on average, two, three, or four times the cost suggested by iBiquity.  With this level of disparity in information, it is impossible to do a proper cost-benefit analysis.  Additionally, at a time when the auto industry is struggling, it would be unreasonable to require them to assume a cost, or, even worse, pass a cost on to their consumers, for a technology that has not yet proven the strength of consumer demand.  

Thus, I believe the proper path for the Commission to take is to review the issue, along with the price cap, in three years.  In addition, we will launch a Notice of Inquiry to examine what the resulting costs would be and whether HD should be mandated.  In the interim, I encourage the HD radio industry to find new and innovative incentives to offer car manufacturers to include their technology in automobiles, just as other technologies have done, to increase their uptake and adoption, perhaps including an innovative revenue-sharing model.

VI.  RIAA

Of the many concerns that were brought to my attention throughout this process, one of the most disturbing to me, as a life-long resident of Nashville- Music City- was the potential threat to the music industry.  XM and Sirius, unlike terrestrial broadcasters, pay million of dollars in royalties to the record labels whose music they play.  This is an important source of income for labels and musicians.  With the adoption of new non-music tiers, concerns were raised about a potential reduction in revenue to the music industry.  However, even the “News, Sports and Talk” tier includes music channels, such as Radio Disney, which will result in royalty payments.  In addition, I requested, and XM and Sirius have provided, assurances that it is not their intent to do anything to decrease royalties through gamesmanship of these new programming tiers.  Their primary business has been, and will continue to be, music—not news and sports.  In fact, the impetus for these decisions is just the opposite—increasing revenues is mutually beneficial for both parties.  I will continue to monitor the effects of this transaction on the music industry and anticipate the parties will work with the Commission to protect this important source of revenue for America’s music industry.

VII. Tiered Choices
As a long-time supporter of family-friendly media choices, I shared the concern of many 

commenters regarding the level of coarse programming on satellite radio.  I associated myself with the comments of Senator Brownback who said, “Both XM and Sirius prominently feature sexually explicit programming that is highly inappropriate and contributes to the increasing coarseness of American society.” (Letter of June 28, 2007).  With this in mind, I was pleased to see the parties offer to provide a “Family-Friendly” tier of programming, a less expensive alternative to their full lineup of channels that will not include any indecent or profane content.  I was also pleased to see that they have a tier available that allows consumers to choose any 50 or 100 channels they wish to receive from the entire programming lineup.  This, too, will allow parents the option of removing those channels they find offensive or inappropriate for their family.  Finally, the “News, Sports, and Talk” tier will be free from much of the content parents may not wish their children to hear.  Just as in the video industry, I believe that keeping inappropriate content on subscription services that consumers must invite into their homes, and pay for, such as satellite radio and cable television, serves the public interest.  

VIII. Local Programming/Ads
Many broadcasters contacted the Commission regarding the merged entity’s threat to local programming and advertising.  Because local advertising revenue traditionally accounts for over 70% of radio revenues, it is critical to local broadcaster’s business model.  The original licenses, and this Order, unambiguously prohibit local programming- including local advertising.  Likewise, the parties have agreed that they do not now, nor do they intend to, air local programming.  This Order specifically finds that they must refrain from airing any local programming or advertising whatsoever over terrestrial repeaters or future technologies.  All programming aired by the merged entity will be available strictly on a nationwide basis.  This is yet another area where the FCC will be carefully monitoring the compliance of the companies.  Parties that feel a violation of this prohibition has occurred are encouraged to contact the Commission and file a complaint.

IX. Open Access

At my request, the parties agreed to make the technical specifications for their equipment available immediately, rather than in a year, as originally proposed.  Third parties will be able to access the technology necessary to produce satellite radio receivers for sale at retail and to automobile manufacturers sooner.  Thus, competition in the satellite radio equipment market should begin to emerge in upcoming months.  

X. Compliance Plan

As part of the consent decree the parties have agreed to a strict compliance plan, which includes the following:

· Hire FCC Compliance Officer responsible for ensuring future compliance with Act and Commission rules;

· Adopt Procedural Guide establishing procedures for testing, certifying and making modifications to satellite radio receivers and Repeater Change Guide establishing procedures for making any changes to terrestrial repeater network;

· Conduct audits of randomly selected satellite radio receivers to ensure compliance with FCC requirements;

· Establish an FCC Compliance Training Program for all employees who engage in activities subject to FCC regulation;

· Provide notices to subscribers offering various technical fixes to non-compliant radio receivers at no cost to subscriber via its website, subscriber newsletter and automated telephone response;

· Broadcast on-air notices to subscribers regarding non-compliant radio receivers;

· Turn off or bring into compliance 100 terrestrial repeaters, and send the others to FCC’s International Bureau for processing;

· Replace non-compliant radio receivers returned by consumers for repair or warranty claims with compliant devices; and 

· Submit periodic compliance reports to FCC.

In addition, the parties will be subject to a combined forfeiture of approximately $20 million.  All future violations will be subject to the maximum monetary penalties, and will be considered in light of these past violations.  

CONCLUSION


In conclusion, I voted to approve this merger in light of the many public interest benefits, such as the three year price cap, lower-priced tiers, the family-friendly programming tier, the set-aside for diversity, the set-aside for non-commercial, educational programming, the ban on agreements to prevent HD radio or other audio technologies from being integrated into satellite radios, the prohibition on intentionally reducing revenues paid to musicians and record labels, and the prohibition on exclusive contracts for sports programming.  

I will continue to encourage the merged entity to work with the WCS licensees toward resolution of the rules regarding interference issues in the WCS band.  In the absence of an industry agreement, I will encourage my colleagues to adopt rules in the near future.  I hope we can soon resolve this issue which has been outstanding for ten years.

The FCC will oversee the compliance of these two companies, and I personally intend to follow up with the merged entity, and the FCC’s Enforcement Bureau, to assure they are fulfilling the terms of the enforcement and merger agreements.  The Commission will seek to ensure that the merged entity uses the spectrum it has been allocated efficiently, as one of our country’s most important public resources.  The Commission will also ensure that the spectrum is used in a way that serves the public interest by enhancing diversity and giving voice to minority and noncommercial broadcasters.

