[image: image1.png]


Federal Communications Commission

Washington, D.C. 20554

February 27, 2009 


             DA 09-526




In Reply Refer to:










1800B3-SS










Released: February 27, 2009

Seminole Tribe of Florida

c/o John Crigler, Esq.

Garvey, Schubert & Barer

1000 Potomac St., N.W., Fifth Floor

Washington, DC  20007







In re: 
Seminole Tribe of Florida









New NCE-FM Station, Big Cypress, FL







Facility ID No. 175499








File No. BNPED-20071019AUM








Petition for Reconsideration
Dear Counsel: 



We have before us a Petition for Reconsideration (“Petition”) filed December 14, 2007, by the Seminole Tribe of Florida (“Seminole”).  Seminole seeks reconsideration of the November 8, 2007, letter
 dismissing its application (the “Application”) for a new noncommercial educational (“NCE”) FM station at Big Cypress, Florida, as unacceptable for filing.  It requests reinstatement of the Application nunc pro tunc, and a waiver of Section 73.515 of the Commission’s Rules (the “Rules”).
  For the reasons set forth below, we grant the Petition and waiver request, and reinstate the Application.  


Background.  Seminole filed the Application during the NCE filing window in October 2007.
  A staff engineering review of the Application revealed that the proposed facility failed to provide adequate community coverage as required by Section 73.515 of the Rules.  Specifically, the proposed 60 dBu contour, using the standard contour prediction method in Section 73.313(e) of the Rules,
 failed to cover at least 50 percent of the Big Cypress Reservation (“BCR”) or 50 percent of the Tribal members who reside on the BCR.  Seminole acknowledged this situation in the Application and provided a supplemental showing based on the Longley-Rice propagation methodology.  The Seminole study established that 91 percent of the Tribal members reside within the proposed station’s 60 dBu contour.
 


The Division Letter concluded that, notwithstanding the supplemental showing, the application was fatally defective.  It  noted that the rules define a station’s “protected” service area on the basis of the standard Section 73.313 contour methodology.  The Division Letter stated that it had previously held that in these circumstances it would be inconsistent with Section 307(b) of the Communications Act of 1934, as amended (the “Act”),
 to license a station to a community to which it did not provide protected service.
  Accordingly, consistent with prior staff actions,
 the Division Letter dismissed the Application.


In its Petition, Seminole seeks reconsideration of the dismissal of the Application based upon a further showing that:  (1) as determined by the standard contour methodology, the proposed station would place a 60 dBu signal over the “essential governmental and business functions that make up the community of Big Cypress;”
 (2) the Commission has permitted supplemental studies to demonstrate compliance with community coverage requirements; and (3) a waiver of Section 73.515 is required to achieve the goals of Section 307(b) of the Act and to fulfill the Commission’s “fiduciary duty to ensure that Indian Tribes have access to communications services that will serve Indian reservations.”
  


Discussion.  When an applicant seeks waiver of a rule, its burden is to plead with particularity the facts and circumstances which warrant such action.
  Thus, an applicant for waiver “faces a high hurdle even at the starting gate.”
  While the Commission must consider carefully all waiver requests, such requests must be supported by a compelling showing in order to be granted.
  “A waiver is appropriate only if special circumstances warrant a deviation from the general rule and such deviation will serve the public interest.”
  


To the extent that Seminole treats its proposed community of license as the BCR, we conclude that a waiver of Section 73.515 is warranted.  In the commercial station context,
 we have recognized that there may be instances in which strict compliance with the city coverage requirement may be difficult due to the highly irregular shape of a community’s boundaries.  In such instances, we have granted a waiver of the pertinent city grade coverage rule.
  Similar considerations are present here.  The irregularly shaped BCR is long and thin, extending 28 kilometers east to west, while the north and south borders are as close as 4.8 kilometers.  More importantly, the Application discloses that the eastern half of the BCR is virtually uninhabited, comprised substantially of Everglades’ swamps.  The population resides chiefly in the western half – an area served by Seminole’s proposed 60 dBu contour.


Seminole asserts that the proposed station’s 60 dB( contour would cover 47 percent of the Tribal population within the BCR.
  The Application, therefore, falls only three percent short of the 50 percent coverage threshold required by Section 73.515.  This, however, is a numeric shortfall of only 24 persons.  We believe that this deficiency may be properly characterized as de minimis, particularly where a planned community with a population of 1300 – “Otter Creek” -- with affordable Tribal housing, town houses, and a commercial center, will be built within the proposed station’s 60 dB( contour.
   The Commission has granted construction permits to serve localities with no existing resident populations where a “community” was expected to “spring up.”
  Accordingly, we believe that it is appropriate to take cognizance of this future development. 

In the alternative, we must consider whether the Application satisfies Section 73.515 based on its coverage of the community of Big Cypress.  Initially, we note that Big Cypress is neither a Census Designated Place nor an incorporated jurisdiction.  A station, however, may be licensed to a community if it can be shown that it is a “geographically identifiable population grouping.”
  Seminole has identified the clustered locations of the central governmental offices of the BRC, the Billie Swamp Safari complex, the Swamp Water Café, the Ahfachkee School and several businesses, all of which lie within the proposed station’s 60 dBu contour.  Only one significant business, the BCR Casino, lies outside this contour.  On similar facts, the Commission allotted an FM channel to Red Lake, Minnesota, which is located on the Red Lake Reservation.
  Given the remote and isolated nature of Big Cypress, we conclude that this is a sufficient showing.


Finally, we agree with Seminole that reinstatement of the Application is appropriate due to the “unique relationship between the FCC and Indian tribes.”
  The Commission has made a commitment to work with Indian tribes to ensure “that . . . [they] have adequate access to communications services.”
    The Commission has acknowledged that it has a “trust relationship with Indian Tribes” and a “fiduciary” duty to assist Tribes in “promoting tribal self-sufficiency and economic development.”
  Furthermore, the Commission has affirmed its commitment to work with Indian Tribes to ensure that they “have adequate access to communications services.”
  In addition, we note that Seminole has made it clear that its proposed station would be focused on programming of interest to the Seminole people.
 

Conclusion/Action.  Accordingly, IT IS ORDERED, that the Petition for Reconsideration filed by the Seminole Tribe of Florida, IS GRANTED.  IT IS FURTHER ORDERED, that pursuant to Section 1.3 of the Rules, 47 C.F.R. § 1.3, the request for waiver of Section 73.515 of the Rules, filed by Seminole Tribe of Florida, IS GRANTED.
  IT IS FURTHER ORDERED, that Seminole Tribe of Florida’s application for a new NCE-FM station at Big Cypress, Florida, (File No. BNPED-20071019AUM) IS REINSTATED AND ACCEPTED FOR FILING.  Petitions to deny are due within thirty (30) days following the issuance of a subsequently issued Public Notice announcing the Application’s acceptance for filing.  If, after the petition to deny period has run, there is no substantial and material question concerning the grantability of Seminole’s Application, we will, by Public Notice, grant the Application.


Sincerely,

Peter H. Doyle

Chief, Audio Division

Media Bureau

cc:  Seminole Tribe of Florida
� Letter to Seminole Tribe of Florida (MB rel. Nov. 8, 2007) (“Division Letter”).





� See Division Letter at 3; see also 47 C.F.R. § 73.515.





� The filing window opened on Friday, October 12, 2007.  See Media Bureau Announces NCE FM New Station and


Major Modification Application Filing Window for New and Certain Pending Proposals; Window to Open on
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