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I. Overview

Our Subcommittee’s mission is essentially to identify ways of enhancing “deal flow” that promotes diversity of ownership and other participation in the communications industry.  The purpose of the preliminary report and recommendations contained herein is to provide the Diversity Advisory Committee with a review of (a) our Subcommittee’s work and due diligence to date, (b) certain core observations gained therefrom, and (c) certain preliminary and action-level recommendations.   

Many of the ideas expressed herein are subject to further refinement as we continue our work.  Some concepts, however, are ripe for review by the full Committee, and some constitute “low hanging fruit” available for action by the Commission. These items are identified below by placing their headings in italics with a asterisks.

II. Due Diligence

The Subcommittee conducted substantial due diligence outreach by means of conference calls conducted as informal interviews (typically of 30 minutes to 1 hour length).  These interviews encompassed a broad range of affected and interested parties, including representatives from many different technologies and communications media. We specifically reached out to parties responsible for implementing current government programs in this area, as well as those with experience under former programs.  Our Subcommittee probed the interview subjects regarding potential costs and benefits of existing programs as well as potential new mechanisms, and these meetings helped to refine and focus our thinking in this area.  In particular, we have gained a better understanding of the needs of both buyers and sellers, as well as the various constraints affecting both public sector and private sector programs.  The interviews included one or more representatives from each of the following:  

· Dan Mason (former President, Infinity Broadcasting and CBS Radio)

· James Dockery (Clear Channel Communications)

· Cellular Telecommunications and Internet Association

· Office of Rep. Charles Rangel

· Staff of House Committee on Ways and Means

· FOX Broadcasting

· National Association of Broadcasters

· Telecom Development Fund

· National Association of Media Brokers

· SBC Communications, Inc.

· FCC Media Bureau

· FCC Office of Strategic Policy

· FCC Office of Communications Business Opportunities

· FCC Wireless Telecommunications Bureau

· FCC Auction and Spectrum Access Division

III. Core Observations

One of the key observations developed from this due diligence outreach was underscored by the consistency with which the majority of the interviewees voluntarily brought up the following proposition.  The most important thing the Commission could do to promote diversity is achieve reinstatement of a tax certificate program.  This consistent refrain on the effectiveness (both as to deal flow and ultimate results) of the tax certificate program leads us to these observations:

· FCC programs which create demonstrable economic advantages targeted to diversity are profoundly superior and more effective than any other programs or policies in promoting this goal.

· Congress, has only created two authorizations to place such programs under the stewardship of the Commission: tax certificates (Internal Revenue Code §1071)* and the Designated Entity program (47 U.S.C. §309(j))**
· These authorizations are subject to removal by Congress if it perceives abuse or lack of effective use of the authority.  A case in point is the repeal of tax certificate authority by Congress in 1995.

IV. Enhance, Protect and Create Programs with Demonstrable Economic Advantages 

Our investigation to date leads us to the preliminary recommendation that the Commission, above all else, should enhance, protect and seek to create programs with demonstrable economic advantages targeted to the achievement of diversity.  We specifically commend the following:

· Tax Deferral Program Creation.  While this authority obviously resides with Congress, we believe a unified and concerted advocacy of (re) creation of such authority should be a primary goal of the Commission.  In a time of budget difficulties, it is a particularly easy for proposals on this topic to receive fanfare but no action.  Given the ability of the program to create real results far beyond other pro-diversity policies, a demonstration of Commission priority and unanimity would be necessary and appropriate. ***
· Designated Entity Program: Protection and Enhancement.  The Designated Entity (DE) program, as the second “economic coin” authority provided to the Commission, should be maintained and expanded.  Two specific examples are:
· Protection and Maintenance.  Reinstate a meaningful personal net worth test for DE’s to insure that real or perceived abuses are not allowed, and that adverse reviews by Congress and the public are avoided.  Consider pending proposals to update bidding credit eligibility certifications on a shortened time frame during auction.
· Enhancement.  The Commission’s use of the “toolbox” provided by this authority appears to be in serious decline.****  The tools should be utilized actively, often, and in all spectrum auctions.
· Create a Diversity Credits Program.  Our investigation and the principles noted above have led us to examine a potential recommendation that the Commission create its own “coin” of a regulatory approval program to enhance diversity.  The continuation and acceleration of consolidation in the broadcast and telecom industries, and the Commission’s inherent authority to review aspects of license-transfer applications, indicates that diversity may be a public interest value worthy of specific assessment.  Moreover, a system of regulatory “credits” and possibly creation of a market-driven mechanism (analogous to those employed in other public interest areas such as wetland preservation and air pollution) seems achievable.  We are assessing actionable recommendations in this regard, and request the Commission to assign and economist to provide technical advice to the Subcommittee.
V. Informational Programs

We have conducted due diligence on several interesting and effective “best practices” programs in this area.  These kinds of programs, including training, outreach, clearinghouses, databases, and similar initiatives, are targeted for substantial further work by the Subcommittee in the next few months.  We hope to identify which such programs are most effective (and why), and what steps are necessary to keep them maintained and vital.

VI. * Adoption of an Equal Transactional Opportunity Rule

We understand that the FCC directed this matter to the jurisdiction of the Diversity Advisory Committee.  After extensive review and due diligence as described above, and numerous “fine tuning” changes, we propose to the full Diversity Advisory Committee the recommendation that the Commission adopt the following:

No FCC licensee shall discriminate intentionally against a qualified person or entity with respect to the offering for sale or the entertaining of offers to purchase any FCC-licensed facility because of race, color, national origin, or gender.

  
A “white paper” summarizing the Subcommittee’s recommendation is attached.

* This authority provided the Commission with the ability to create deferments of capital gains taxes to sellers of broadcast properties to minority-controlled entities.





** This program, which is potentially operable in all spectrum auctions, provides the Commission with a broad set of goals and tools to enhance diversity, including set-asides and bid credits.  These have been principally applied, post the Adarand decision, to variations of small business and new entrant categories.





*** A similar observation has been made by the Emerging Technologies Subcommittee.





**** For example, while installment payments have understandably not been used after the NextWave process, many other tools, such as DE-only set-asides and bidding credits, have been materially reduced or entirely eliminated from FCC auctions.
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