
SEPARATE STATEMENT OF COMMISSIONER SUSAN NESS

Re:  Applications for Consent to the Transfer of Control of Licenses and Section 214 Authorizations by Time Warner Inc. and America Online, Inc., Transferors, to AOL Time Warner Inc., Transferee

The marriage of America Online (AOL), the world’s largest Internet service provider (ISP), and Time Warner, the second largest American cable operator and a global content provider, creates not only the largest merger in U.S. history, but also one of the most novel and complex this agency has ever faced.  It represents the convergence of old and new media.  The energy and synergy derived from this combination have the potential to provide consumers with a wealth of innovative new products and services.  If unchecked, however, this corporate union also has the potential to exploit its considerable market power to stymie competition by restricting the flow of competing goods and services over its broadband facilities.  For this reason, I voted to approve the transfer of Time Warner’s communications licenses with conditions.  I would not have supported it otherwise.

The merger presents several novel issues for FCC consideration.  Four such issues were raised in challenges to the grant of the transfer of control of applications filed by AOL and Time Warner.  Commenters urged us to: 

· Intervene to require AOL, the dominant provider of instant messaging (IM), to make its IM service interoperable with competing IM offerings;  

· Examine whether the vertical combination of a major cable operator with the largest ISP necessitated our intervention to pry open the Time Warner systems to other ISPs, even though we had rejected such remedies;

· Intervene to protect competing content providers wishing to offer interactive television services over Time Warner cable facilities – novel services that are still nascent and not commercially available; and, finally, 

· Reexamine whether the joint ownership of Time Warner Entertainment by AOL Time Warner and AT&T poses an unacceptable risk that the two joint venture partners would conspire to discriminate against other programming and service providers. 

While we believe that we have jurisdiction to explore each of these matters, we limited our actions to address specific harms caused or exacerbated by the merger of the applicants.  Moreover, we crafted remedies that were merger-specific -- designed to address only merger-related harms. 

Instant Messaging

Instant messaging is a relatively new, Internet-based service that provides presence detection and real-time communication capabilities to subscribers.  I believe consumers overwhelmingly want competing IM services to be interoperable.  I do, too.  The Internet has thrived upon principles of openness and connectivity. With interoperability, consumers would have real-time access to more individuals and to competitive services.  Thus, I have strongly and repeatedly encouraged AOL and the other industry players to work together to achieve interoperability as expeditiously as possible.

There is abundant evidence on the record that AOL, which developed the IM product, is the dominant provider of that service.  In my view, however, it has earned that position for dial-up service through innovation and hard work.  And most significantly for the purposes of this proceeding, regardless of the public interest in interoperability, it earned that position outside of the context of this merger. 

There are other major players competing aggressively against AOL to attract IM customers.  These competitors include Microsoft, which has bundled its IM service with its operating system.  There is even disputed evidence in the record that Microsoft and others recently have gained, not lost, market share in their pursuit of IM subscribers.  Moreover, users of IM represent a small percentage of online consumers, suggesting that the market is far from saturated.  There is nothing to prevent large user groups, such as employment-based entities, from switching en masse from one IM provider to another if more attractive terms are offered.  Thus, while our decision concludes that AOL is a dominant provider, it appropriately stops short of finding that the market has “tipped” in AOL’s favor.
   We need not find that the market has tipped, however, in order to address potential harm to consumers that could result from the merger of AOL’s dominant IM presence with Time Warner’s assets.  

AOL claims that it seeks interoperability, yet it appears to have resisted efforts to create an industry-wide standard.  Indeed, its contributions to an industry-wide standards body were disappointing at best.  At our en banc hearing on the merger, however, AOL reaffirmed its commitment to interoperability, and testified that it expected to have a workable technical standard by July 2001, and the standard then would have to be tested.  It explained that any standard must take into account AOL’s need to protect the security of its network and the privacy of its subscribers. 

I take AOL at its word that it will have a standard ready by July -- presumably one that addresses its privacy and security concerns.  Thus, I supported a requirement that AOL submit a detailed report to the Commission every six months on the actions it has taken to achieve interoperability in IM.  By AOL’s own testimony, the first interoperability report to be submitted under this Order should include a technologically detailed description of a successful IM interoperability protocol or standard.  The Internet and technology community at large will be able to evaluate the accuracy and thoroughness of AOL Time Warner’s assertions when the report is placed on public notice.  Should we conclude that AOL is not moving expeditiously toward interoperability, we then can decide whether further steps in a proceeding of general applicability are warranted. 

While I do not believe that AOL has moved as rapidly as it could to resolve its privacy and security concerns, I do not discredit these issues entirely.  It is reasonable for a company that features itself as a protected community to be cautious about outside contamination.  AOL Chairman Steve Case correctly observes that the e-mail system is riddled with security and privacy problems.  Nevertheless, it has been alleged that AOL’s IM products also suffer from security and privacy problems today.

We wisely decline to require interoperability on AOL’s existing dial-up IM service because such relief would not be merger specific.  Without interoperability, however, AOL should not be allowed to leverage its market power in the dial-up IM market into the broadband market using Time Warner’s content and facilities.  Our restriction is based upon combining AOL’s names and presence database (NPD) with Time Warner’s broadband facilities.  Thus, if AOL wishes to offer streaming video through IM using its NPD, it first will have to open that database to other IM providers. 

Many argue that NPD is at the heart of future real-time broadband services, such as streaming video and video conferencing.  Assertions by several Internet and technology companies led me to conclude that the development of communications services within the FCC’s jurisdiction would be affected by the combination of the NPD and broadband infrastructure.

Given the potential for abuse of market power and the importance of the services at issue, I supported imposing conditions if they were merger specific and minimally intrusive to achieve the public interest goal of interoperability.  The conditions meet those requirements.  They are incentive based.  We do not reach into AOL’s current IM offerings or establish through the heavy hand of regulation an interoperability protocol.  Rather, we create an incentive for AOL to achieve interoperability on its own terms.  By allowing AOL to meet this condition by entering into interoperability agreements with three significant providers, we have enabled AOL contractually to address its privacy and security concerns.

In addition, our condition reflects an understanding that technology is constantly evolving. The Commission cannot presume to know what will come next.  A popular service or technology today, such as IM, may become irrelevant tomorrow, if another technology captures the hearts and minds of the Internet public.  Thus, we permit AOL to avoid mandatory interoperability if it can demonstrate that the market has changed dramatically and the NPD no longer is at the core of new services.  

I am realistic about the scope of our narrowly tailored conditions on AOL Time Warner, and recognize that the restriction may be of limited consequence. The triggering factor may never be deployed.  Nonetheless, our message is clear and I fully expect the merged company to live up to its representations to allow other providers to interoperate with its IM product.

Our actions to address the IM interoperability concerns raised by members of the Internet and information services community likely will be cited in the future whenever the Commission is called upon to consider Internet service offerings.  I caution advocates against using this decision to justify invasive regulation of the Internet.   Far from opening a Pandora’s box of “information service” regulation, our action establishes that the Commission will act in a merger only when essential to preserve the openness and connectivity of the Internet and only when the issue is merger specific.  Moreover, in the rare instance where intervention is necessary, the narrow scope of our conditions demonstrates that such action must be minimally intrusive, technologically neutral, and market-based.

Cable Internet Access

The combination of AOL’s dominant narrowband ISP service with the second largest cable operator in the nation presented the clearest threat to competitive markets posed by this merger.  Our sister agency, the Federal Trade Commission (FTC), took sweeping action to open AOL Time Warner’s cable infrastructure to competing Internet service providers.
  I am pleased that the actions taken by the FTC and this Commission were complementary and avoided inconsistent requirements.  I have long supported inter-agency coordination as a way to expedite merger review.  

The FTC used its antitrust and enforcement expertise to devise restrictions that address broad, anti-competitive behavior. We used our technological expertise to address specific concerns created by the merger combination, including first screen access and quality of service issues. We also require AOL Time Warner to negotiate in good faith with local and regional ISPs so that a diversity of ISPs might have an opportunity to serve cable subscribers.  These conditions operate in concert with those imposed by the FTC.

Our conditions are appropriately merger specific. I agree with recent industry assessments
 that the uniqueness of this transaction counsels against importing our analysis and conclusions in this proceeding into our separate Notice of Inquiry on cable access.
 

Interactive Television

Many content providers urged this agency to impose conditions on AOL Time Warner to prevent it from exercising its control over the cable infrastructure to impair competing interactive television services. The advent of these services is still hypothetical and we were called upon to make assumptions about where the market is heading.  We wisely declined to take action in this Order, recognizing that the issues raised have implications for the industry as a whole and are more appropriately explored in a Notice of Inquiry.  While the Commission and the public should remain watchful as these issues develop, we must tread cautiously and not leave the impression that we are on the verge of pouncing on a nascent industry by imposing a detailed regulatory regime.

Time Warner Entertainment and AT&T
While we are concerned about the potential for abuse by the partnership of the first and second largest cable MSOs in Time Warner Entertainment, we decline to take action in this merger review to require AOL Time Warner to resolve its divestiture discussions with AT&T.  I therefore urge Time Warner to negotiate in good faith in any discussions with AT&T regarding the latter’s disposition of its 25% minority stake in TWE. 

Privacy

While occupying only a few short paragraphs of our 150-page Order, consumer privacy is an issue that increasingly concerns me.  I wish to emphasize the importance I attach to this aspect of our Order.  We require AOL Time Warner to regularly certify to the Commission its compliance with the Communications Act’s cable subscriber privacy provision.
  While this section by its own terms is enforceable in federal district court, rather than at the Commission, we should regard it as an expression of Congressional concern for cable subscribers’ privacy.  Under this provision, cable operators must give a subscriber adequate notice that her personally identifiable information is being used,
 and secure her consent for such use.

AOL itself raised privacy concerns with respect to IM interoperability.  AOL Time Warner is well situated to be at the forefront of protecting consumer privacy as we enter a new era of communications.  I hope this will be reflected in its section 631 certifications.

Conclusion
Media convergence – long awaited – clearly has arrived with the approval of the AOL Time Warner merger.  From many quarters of industry and the public, we heard concerns regarding the ability, the incentive, and the propensity of this powerful combination to thwart competition.  Our response in this merger has been limited, yet purposeful.  The ball now is in AOL Time Warner’s court to demonstrate by its actions its willingness to allow all to compete fully and fairly in the broadband marketplace for the benefit of the American consumer.

�   See Applications for Consent to the Transfer of Control of Licenses and Section 214 Authorizations from MediaOne Group, Inc., Transferor, to AT&T Corp., Transferee, CS Docket No. 99-251, Memorandum Opinion and Order, 15 FCC Rcd 9816 (2000);  Applications of AT&T Corp. and Tele-Communications, Inc. for Transfer of Control of Tele-Communications, Inc. to AT&T Corp., CC Docket No. 98-178, Memorandum Opinion and Order, 14 FCC Rcd 3160 (1999).


�  The service benefits from what is called “network effects.” At its core is a directory of names and presence detection capability. Each new person who joins an IM directory database adds value to the service for every other subscriber in that database.  If interoperability exists among competing IM services, then all subscribers benefit from the enlarged database.  But if a provider does not permit others to access the database, then prospective subscribers are more likely to choose the service provider that has access to the greatest number of people they wish to contact.   In antitrust terms, a market characterized by network effects is deemed to have “tipped” when subscribers to a competing service increasingly switch to the dominant provider to gain access to the larger number of users on the closed system.  Generally, in a tipping scenario, competing providers show a net loss of customers in favor of the dominant provider.





�  In the Matter of America Online, Inc. and Time Warner, Inc., FTC Docket No. C-3989, Agreement Containing Consent Orders; Decision and Order, 2000 WL 1843019 (FTC) (proposed Dec. 14, 2000); Federal Trade Commission, Order to Hold Separate in the Matter of America Online, Inc., and Time Warner Inc., Docket No. C-3989, rel. Dec. 14, 2000.


�   See, e.g., Response of NCTA President & CEO Robert Sachs to FTC Approval of AOL/Time Warner Merger, December 14, 2000 (on file with the National Cable Television Association) (“the anti-trust safeguards imposed by the FTC are unique to AOL’s substantial Internet position and are not a precedent for broader government regulation”).


�   Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, GN Docket No. 00-185, Notice of Inquiry, FCC 00-355 (rel. Sept. 28, 2000).


�  47 U.S.C. 551.


�  47 U.S.C. 551(a)(1).


�  47 U.S.C. 551(b)(1).






