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I previously supported – and continue to favor – a case-by-case review of band clearing proposals for channels 59-69.
  The public interest in both new wireless offerings and existing television services demands it.  Earlier in this proceeding, however, I could not join my colleagues in adopting a presumption that the public is better served by loss of its television service than by delay in receiving new services in the 700 MHz band. 
  Nor can I support today’s decision extending that presumption to 3-way channel swaps.  Although the Commission’s action purports to facilitate the DTV transition with only a temporary loss of service for today’s viewers of over-the-air television, I fear it will do neither.  Moreover, 3-way swaps may result in loss of service not only for viewers of channels 59-69 but in the core spectrum as well.  Again, I would have preferred a case-by-case approach.

As I have noted in the past, I am committed to preserving consumer access to free, over-the-air television.  A substantial percentage of American households still rely on free, over-the-air broadcasting for their local news and information.  This service ensures that all members of the community have access to a range of viewpoints and programming on issues of public concern.  At the same time, the 700 MHz spectrum offers unlimited possibilities for advanced wireless services and is a vital source of new spectrum to address public safety needs.  Given these competing public interest benefits, I supported applying the Commission’s long-standing precedent to determine whether new services warrant loss of existing broadcast service.
  This case-by-case review, however, prompted uncertainty among potential bidders in the upcoming 700 MHz auction and led to adoption of the presumption in favor of new wireless offerings.  At that time, I believed Congress was cognizant that such uncertainty could result when it mandated an early auction while protecting existing broadcast services through 2006 and beyond.
  I remain unpersuaded that Congress intended the Commission to foster removal of all obstacles to new wireless services in this band – including existing television services.   


The majority’s contention that today’s decision will facilitate the transition to DTV while causing only a temporary loss of service cannot withstand scrutiny.  As an initial matter, nothing in today’s decision requires a broadcaster engaged in a swap to give up its analog operations in favor of digital-only service.  To the contrary, the decision expressly permits a broadcaster to operate in analog format on a digital channel allotment as part of a 3-way agreement.  Given the negligible penetration of DTV sets and the lack of advertising to support digital operations, it seems likely that a broadcaster would choose to maintain analog operations – where the audience is – on its only channel and “free ride” on the efforts of other broadcasters to complete the digital transition.  To the extent that broadcasters adopt such an approach, the transition to digital television will be hampered, not helped.  In the event a broadcaster chooses to engage in digital-only operation, however, it will almost certainly request the local cable operator to carry its signal in an analog format, following the approach outlined in the WHDT Order.
  In this case, consumers who subscribe to cable services will have one less reason to buy a digital set.

Thus, in the end:  (1) the majority will get what they want – the clearing of the 700 MHz band; (2) a few broadcasters will benefit financially (with no requirement that they expedite their conversion to DTV); and (3) the transition to digital television, already proceeding slowly, will not be furthered.  In certain circumstances, the trade-off for new wireless services may be in the public interest.  As I have said, I would be willing to consider band clearing proposals on a case-by-case basis.  But I again object to the majority’s complacency about loss of existing service and its vision that these deals will clearly advance the DTV transition.


More broadly, I remain concerned that band clearing will impede a smooth DTV transition.  When Congress provided broadcasters with a second 6 MHz channel, the intent was to allow licensees to begin offering digital services while ensuring that existing analog viewers could continue to access today’s programming.  In contrast, band clearing results in a broadcaster holding one 6 MHz channel rather than two.  This inevitably leads to a flash-cut change from analog to digital service, occurring today or, the majority asserts, in May 2002 for most commercial stations.  While it’s clear that an instant substitution introduces DTV, it does so at the expense of today’s viewers of free, over-the-air analog broadcasting services, who will not benefit from the orderly transition envisioned by Congress.

With regard to 3-way swaps in particular, such agreements will inevitably involve complex machinations as broadcasters seek to “shoehorn” existing stations into others’ channel allotments. They raise a variety of loss-of-service concerns that involve not only voluntary parties to the agreement but neighboring co-channel and adjacent channel broadcasters as well.  An analog provider on channel 61, for example, may seek to move to another broadcaster’s digital channel allotment on channel 32 and operate in analog format, raising interference concerns for stations nearby channel 32.  Scenarios like this will require close scrutiny.  Despite my concerns, I am in part assuaged that the Mass Media Bureau and the Commission will review the loss of service for neighboring television stations on a case-by-case basis as part of the overall regulatory review – not subsequent to grant of the channel swapping agreement.  In doing so, we need to look seriously at loss-of-service issues, consistent with our longstanding precedent.

Finally, I take issue with the majority’s treatment of possible “lone holdouts” in the 700 MHz band.  Under this scenario, a new wireless licensee could successfully clear its spectrum block of incumbent licensees except for one broadcaster.  While the majority expresses no view on mandatory relocation except to assert that the Commission will revisit the matter if necessary, I remain convinced that such action would contravene the statute. Congress set out that incumbent broadcasters in the 700 MHz band could retain their channels until 2006 or beyond when they relocated as part of the orderly repacking process that accompanies the end of the transition.
  There simply is no statutory authority to support consideration of a mandatory relocation policy, and the majority should have made that clear here.  Further, I am disturbed that the majority considers this scenario as a possible “market imperfection” and fails to acknowledge that under the “voluntary” band clearing framework set out herein, a proposal to clear a channel could raise issues that would prevent Commission approval despite the strong presumption or a broadcaster may simply choose to remain on-air in the 700 MHz band.   

As I have stated previously, my ultimate concern is that the presumption in favor of band clearing reflects a diminishing regard for the public value of free, over-the-air television services.  As we look to the future, I hope that in balancing the ever-growing demand for spectrum this agency will sustain our longstanding commitment to the value that broadcasting services for all Americans.
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