STATEMENT OF
COMMISSIONER ROBERT M. McDOWELL

RE: Application for Transfer of Control Filed by AT&T Inc. and BellSouth Corporation,
Memorandum Opinion and Order, WC Docket No. 06-74

Good afternoon. Thank you for coming.

Over the past few days, | have devoted a tremendous amount of time and energy
deliberating my decision regarding my potential participation in the consideration of the
AT&T/BellSouth merger. | have also tried hard to encourage some of my colleagues on the
Commission to negotiate in good faith — sadly, to no avail. This state of affairs is personally
disappointing to me. It appears that the lingering question of my involvement is being used as yet
another excuse for delay and inaction. So, to remove that excuse from the equation, | am
announcing my decision this evening. Given the vast speculation surrounding this issue, and in the
spirit of transparency, | think it is important for me to publicly explain the reasons for my decision.

By way of background, on February 6, 2006, |1 was nominated by President Bush to serve as
a commissioner on the Federal Communications Commission. At that time, | was employed as
senior vice president and assistant general counsel of COMPTEL, a trade association representing
telecommunications entrepreneurs, with many competing against AT&T and BellSouth. As of that
date, 1 no longer participated in the formulation of COMPTEL policy, nor was | serving any longer
as a policy advocate for COMPTEL. Then, on March 5, 2006, AT&T announced its intention to
merge with BellSouth.! The next day, COMPTEL announced its opposition to the merger.”

Meanwhile, as part of the Senate confirmation process, the FCC’s Office of General Counsel
(OGC) reviewed my interests in order to ensure compliance with federal conflict of interest statutes®
and regulations.” Upon completion of its review, OGC prepared on my behalf an Ethics
Agreement, which states, “upon confirmation, Mr. McDowell will resign his position with
COMPTEL and will for one year following his resignation disqualify himself from participating in

! See AT&T, BellSouth To Merge, Press Release (rel. Mar. 5, 2006) (located at http://att.sbc.com/gen/press-
room?pid=5097&cdvn=news&newsarticleid=22140).

2 See COMPTEL Blasts Proposed AT&T, BellSouth Merger, Press Release (rel. Mar. 6, 2008).
Additionally, COMPTEL has submitted about 38 filings in the instant docket. See WT Docket No. 06-74.

¥ See 18 U.S.C. § 208 (setting forth acts affecting a personal financial interest); 47 U.S.C. § 154 (providing
that no member of the Commission shall have a financial interest in any company or other entity engaged in
the manufacture or sale of telecommunications equipment, the business of communication by wire or radio,
or in the use of the electromagnetic spectrum).

*See 5 C.F.R. § 2635.501 et seq. (containing provisions intended to ensure that an employee takes
appropriate steps to avoid an appearance of loss of impartiality in the performance of official duties). A copy
of these regulations is attached at Exhibit A.



any particular matter involving specific parties in which COMPTEL is a party, or represents a
party.”® The AT&T/BellSouth merger would be just such a matter.

Appropriately, the conflict of interest | would bring to the FCC in deciding the fate of the
proposed merger was the primary topic of my March 9 confirmation hearing. In fact, Senator
George Allen questioned me on this matter. In my answer, | pledged that, as a commissioner, |
would operate under nothing less than the highest of ethical standards.® Further, in referencing the
FCC’s established system governing conflicts, | was aware of the need to consult with the FCC’s
General Counsel, other authorities such as the Office of Government Ethics (OGE), the U.S. Code,
the Code of Federal Regulations (CFR), my Ethics Agreement (which was in place at the time of
my testimony), and the Virginia Rules of Professional Conduct, as needed, when making ethical and
policy determinations at the FCC.

I was confirmed by the Senate on May 26, 2006. Pursuant to my Ethics Agreement, |
resigned my position with COMPTEL on May 31, 2006. Since being sworn in by Chairman Martin
on June 1, 2006, I have not participated in the Commission’s consideration of particular matters
involving specific parties in which COMPTEL is a party’ because my Ethics Agreement, as well as
the Code of Federal Regulations, expressly state I should not.? In effect, from the beginning, I have
had a “red light” prohibiting me from participating in particular matters involving specific parties —
in this case, a merger proceeding involving two parties, AT&T and BellSouth — where COMPTEL
is a party. In light of this bar, I therefore have not participated in its substantive consideration.

Against this backdrop, on December 1, 2006, citing my four colleagues’ “inability to reach
consensus on this matter,”® Chairman Martin announced his decision to exercise his prerogative to
direct the FCC’s General Counsel to “consider whether the Government’s interest would be served
by” permitting me to participate.™

> Letter from Patrick J. Carney, Alternate Designated Agency Ethics Official and Assistant General Counsel,
FCC, to Marilyn L. Glynn, General Counsel, Office of Government Ethics (dated Feb. 9, 2006) (“Ethics
Agreement”) at 1. A copy of my Ethics Agreement is attached at Exhibit B. OGC sent a copy of my Ethics
Agreement to the Chairman of the Senate Committee on Commerce, Science, and Transportation, Senator
Ted Stevens, on February 14, 2006. See Letter from Samuel L. Feder, General Counsel and Designated
Agency Ethics Official, FCC, to The Honorable Ted Stevens, Chairman, Senate Committee on Commerce,
Science, and Transportation (dated Feb. 14, 2006) (“Transmittal Letter”). A copy of the Transmittal Letter,
which is substantively similar to the Ethics Agreement, is also attached at Exhibit B.

® A copy of the transcript of this exchange is attached at Exhibit C.

’ See 47 CFR § 1.21(c).

8 See Ethics Agreement at 1 (“upon confirmation Mr. McDowell will resign his position with COMPTEL and
will for one year following his resignation disqualify himself from participating in any particular matter
involving specific parties in which COMPTEL is a party, or represents a party”); 5 C.F.R. § 2635.502(a)
(“where an employee ... represents a party to [a particular matter involving specific parties], and where the
employee determines that the circumstances would cause a reasonable person with knowledge of the relevant
facts to question his impartiality in the matter, the employee should not participate in the matter”).

% Letter from Kevin J. Martin, Chairman, FCC, to Congressional Leaders (dated Dec. 1, 2006). A copy of
this letter is attached at Exhibit D.

10 See id.



Most recently, on December 8, Mr. Feder delivered to me a memorandum of law that sets
forth his conclusion that the government’s interest in this matter outweighs the concern about the
appearance of a conflict of interest.*! Specifically, citing 5 C.F.R. § 2635.502(d),*? the
Authorization Memo concludes, “you should not be barred from participating in this proceeding if
you choose to do so[,]”** and notes that “[b]alancing these competing concerns here was difficult,
and reasonable people looking at these facts could disagree about the appropriate result.”** | would
like to go out of my way to thank Mr. Feder and his hard-working staff for their efforts in this
endeavor.

In all candor, however, | had expected a memorandum making a strong and clear case for
my participation. Instead, the Authorization Memo is hesitant, does not acknowledge crucial facts
and analyses, and concludes by framing this matter as an ethical coin-toss frozen in mid-air. The
document does not provide me with confidence or comfort. Nor does the December 11, 2006, letter
responding to the questions posed by Representatives Dingell and Markey.™ | must emphasize that
in no way should anyone interpret my observations as a criticism of Mr. Feder or his staff. As
indicated in the Authorization Memo, reasonable minds can differ on this matter. Nonetheless,
while I expected the legal equivalent of body armor, | was handed Swiss cheese.

First, the Authorization Memo is silent on the issue of my Ethics Agreement, which, as
noted earlier, was described with specificity and transmitted to the Senate by Mr. Feder on February
14, 2006.1° In fact, the memo does not even mention the Ethics Agreement, which is separate and
apart from other legal and ethical standards that may apply. The Ethics Agreement clearly states
that I must disqualify myself “for one year ... from participating in any particular matter, involving
specific parties, in which COMPTEL is a party, or represents a party,”*” and contains no exception
to this mandate. Furthermore, the Ethics Agreement embodies representations that | made to the
Senate. Senators relied on these representations when they confirmed me unanimously on May 26.
Yet, the Authorization Memo offers no discussion of, let alone justification for, why or how the
Ethics Agreement may be breached.'®

11 See Memorandum from Samuel L. Feder, General Counsel, FCC, to Commissioner Robert McDowell,
regarding Authorization To Participate in the AT&T/BellSouth Merger Proceeding (dated Dec. 8, 2006)
(“Authorization Memo”). A copy of the Authorization Memo is attached at Exhibit E.

12 5ee Exhibit A.
3 Authorization Memo at 1.
14

Id.
15 See Letter from Samuel L. Feder, General Counsel, FCC, to The Honorable John D. Dingell, Ranking
Member, Committee on Energy and Commerce, U.S. House of Representatives, and The Honorable Edward
J. Markey, Ranking Member, Subcommittee on Telecommunications and the Internet, U.S. House of
Representatives (dated Dec. 11, 2006) (“Dec. 11, 2006 Letter”).
16 See supra n.5.
7 Ethics Agreement at 1; Transmittal Letter at 1.

18 With respect to the substance of the Authorization Memo, | must distinguish two scenarios upon which
OGC relied in reaching its conclusion. First, regarding former FCC Chairman Kennard, | note that the
Personal Attack and Political Editorial Rule proceeding was a rulemaking of general applicability, not an
adjudicatory proceeding (or particular matter involving specific parties), which is at issue today. See 5 CFR
8 2635.502(a)(2) (in applying this provision to rulemaking proceedings, it has been longstanding FCC policy



Second, I am concerned by the advice given to OGC by the Office of Government Ethics
(OGE). OGE was chartered in 1989 by President George H. W. Bush to “establish fair and exacting
standards of ethical conduct for all executive branch employees.”*® As the unbiased and
dispassionate ethics counsel to federal agencies, OGE ensures “that every citizen can have complete
confidence in the integrity of the Federal Government.”® In essence, OGE’s advice is the “gold
standard” for the ethical conduct of federal employees and officials. The Authorization Memo
reports that OGE Director Robert I. Cusik described the question of my participation as a “very,
very close call,” and advised that “were the decision up to him, he would decide against
authorization.”®* | find Mr. Cusik’s opinion significant and I afford it great weight in drawing my
conclusion.

Finally, last week, I sought advice from my personal ethics counsel at the Virginia State Bar.
And, while the substance of that discussion is privileged and confidential, suffice it to say that | was
not encouraged by their assessment.

Throughout my brief tenure here at the FCC, | have tried to be as thoughtful, transparent and
direct as possible in my decision making. With each decision | make, | endeavor to keep in mind
why the FCC exists and what the mission of each commissioner should be; and that, of course, is to
promote and protect the public interest. We must never lose sight of the fact that the ultimate
shareholders in every endeavor we embark upon are the American people. In this vein, it is
incumbent upon every public servant to do all that he or she can to earn the public’s trust in the
integrity and impartiality of their government.

In light of these factors, I find that | have no choice but to abide by the terms of my Ethics
Agreement, heed the independent advice of OGE and my personal ethics counsel, and, ultimately to
follow my own personal sense of ethics.?? Accordingly, | disqualify myself from this matter.

that an employee who was personally and substantially involved in a particular rulemaking before coming to
the Commission would, absent an authorization, confront a lifetime bar from participating in that rulemaking
proceeding). In addition, prior to his authorization to participate as FCC Chairman in September 2000,
Chairman Kennard had previously participated in that rulemaking proceeding almost twenty years earlier.
See Statement of FCC Chairman William E. Kennard Concerning his Participation in the Personal Attack
and Political Editorial Rule Proceeding, FCC News Release (rel. Sept. 18, 2000). Second, regarding my vote
in June 2006 in support of the Universal Service Fund Contribution Methodology item, while it is true that
COMPTEL is a party in that proceeding, here again, that proceeding is a rulemaking of general applicability
rather than a particular matter involving specific parties. Moreover, like the instant merger proceeding, | had
not personally participated in and was not involved in the Universal Service Fund Contribution Methodology
proceeding while with COMPTEL. Thus, although OGC gave weight to these scenarios in reaching the
conclusions set forth in the Authorization Memo, the comparisons are imprecise.

19 Exec. Order No. 12674, Principles of Ethical Conduct for Government Officers and Employees (rel. Apr.
12, 1989).

24,
2L Authorization Memo at 7.

22 Further, 1 will not risk jeopardizing the legal sustainability of the Commission’s decision in this matter
should a party seek appeal. AT&T and BellSouth reportedly have “no objection” to my participation. See
Edie Herman, McDowell Authorized to Vote on AT&T-BellSouth Merger, COMMUNICATIONS DAILY, Dec.



I have not reached my decision lightly. The American people expect their public servants to
make tough decisions, and I have not hesitated from doing so in my brief tenure here at the
Commission. The American people also demand that public servants operate under the highest of
ethical standards. All too often, especially recently, they have been disappointed by those who hold
public office. I hope that this is one instance where they are not disappointed.

In the meantime, | am hopeful that in the holiday spirit of making sacrifices, my four
colleagues -- and all the interested parties -- will come back to the negotiating table in good faith to
offer meaningful concessions. Because | am an incurable optimist, I am confident that this merger
can be resolved with the same speed and unanimity as the SBC/AT&T and Verizon/MCI mergers of
last year.

Now, my four colleagues have exclusive and unambiguous ownership of this important
merger. Having only four Commissioners participate really should not be an impediment to
progress.”® There have been many stretches of time in recent history when only four
Commissioners sat on the FCC. In fact, since 1990, the Commission has had fewer than five
Commissioners for a combined period of over five years. During these periods, contentious and
difficult mergers were successfully considered. And, the two Bell mergers reviewed just last year
were approved unanimously by a four-member Commission. This transaction should be no
different. 1 urge all of them to resolve their differences as soon as possible.

Sadly, | fear that my recusal from this matter has been used as a pawn by some to forgo
meaningful and sincere negotiations. Now that | am removing that chess piece from the board, |
hope that the twin pillars of sound negotiations are restored: good faith and sacrifice. The
shareholders, employees and customers of the affected companies deserve speedy resolution of this
matter. More importantly, so do the American people.

Finally, I thank you again for coming today. And, I thank my staff for their incredibly hard
work, long hours and support throughout this difficult episode. | wish each of you the happiest of
holidays.

11, 2006, at 2. | am unaware, however, as to whether other parties to the proceeding have taken similar
positions.

% See, e.g., Dec. 11, 2006 Letter at Tab D, which includes a number of major transactions handled on
delegated authority rather than by the full Commission.



