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March 8, 2000

21st Century Fax(es) Ltd.



Mr. Nicholas Justin Kendrick  

a.k.a. 20th Century Fax(es) Ltd.


6 Portland Gardens         

302 Regent Street




Marlow Buckinghamshire

Suite 401 Langham House



England  SL72LR UK     

London England W1R 6HH



                         

Attention:  Mr. Nicholas J. Kendrick


                          


      Director





                  

21st Century Fax(es) Ltd.



British Fax Directory

a.k.a. 20th Century Fax(es) Ltd.


a.k.a. British Fax Service

a.k.a. British Fax Directory



Gun Court    

a.k.a. British Fax Service



70 Wrapping Lane          

1204 Third Avenue, Suite 108


London England  E1 9RL

New York, New York  10021



Attention:  Gordon Ritchie

Attention:  President




 
       Proprietor

21st Century Fax(es) Ltd.



ICN Corporation              

a.k.a. 20th Century Fax(es) Ltd.


a.k.a. ICN Ltd.   

a.k.a. New York Bureau of Dichotomous

a.k.a. National Raceline 

  Self Selecting Research



a.k.a. Worldwide Internet Solutions

532 LaGuardia Place, PMB 201


1801 South Federal Highway, Suite 300

New York, New York  10012



Delray Beach, Florida  33483

Attention:  President




Attention:  Eric Cherry, President

9NETAVE.Com




Jonathan C. Goodman 

a.k.a. 9 Net Avenue, Inc.



138 West Houston Street

400 Kelby Street




New York, New York  10012

One Parker Plaza

Fort Lee, New Jersey  07024

Attention:  Alexander Katsev

                   RE:  EB-00-TC-001  

Dear Correspondents:

This is an official CITATION, issued pursuant to section 503(b)(5) of the Communications Act of 1934, as amended (the Act), for violations of the Telephone Consumer Protection Act of 1991
 (TCPA) and the Federal Communications Commission’s rules that implement that Act.

It has come to our attention that the above-named entities:  1) recently sent  unsolicited advertisements to telephone facsimile machines (see attachments); 2) are affiliated with and/or are aliases of the senders of unsolicited facsimile advertisements; 3) assisted in the sending of unsolicited facsimile advertisements; and/or 4) were involved, in some other way, in the sending of unsolicited advertisements to telephone facsimile machines. 

Pursuant to the TCPA and the Commission’s Rules, it is unlawful to use a “telephone facsimile machine, computer, or other device to send an unsolicited advertisement to a telephone facsimile machine.”
  The term “unsolicited advertisement” is defined in the TCPA and the Commission’s rules as “any material advertising the commercial availability or quality of any property, goods, or services which is transmitted to any person without that person’s prior express invitation or permission.”
  The Commission has specified that an established business relationship between a fax sender and recipient constitutes prior express invitation or permission to send a facsimile advertisement.
  Mere distribution or publication of a fax number, however, does not establish consent to receive advertisements by fax.
 

The entities listed above apparently have been involved in sending a variety of messages that constitute unsolicited advertisements to telephone facsimile machines, as those terms are defined by the TCPA and the Commission’s Rules and orders. The unsolicited advertisements all involve pay-per-call, or 900-number, services.  Some of the unsolicited advertisements promote goods or services that purportedly are available to consumers who call specified 900 numbers.
  Other advertisements promote pay-per-call polling services whereby consumers are invited to 

call specified 900 numbers to register their views on a variety of questions.
  There are a total of twenty-two 900 numbers listed in the various facsimile advertisements.
     

Some of the unsolicited facsimile advertisements provide consumers with telephone numbers to call to express their desire not to participate in any future polls and/or to be removed from the entities’ distribution list(s).  Faxing even one advertisement, however, constitutes a violation of the TCPA and the Commission’s Rules if the sender does not have an established business relationship with the recipient and/or the recipient’s prior express consent to receive the fax advertisement.  Accordingly, recipients of unsolicited facsimile advertisements are not required to ask that senders stop transmitting such materials.  Moreover, several consumers who have complained to the Commission about receiving unsolicited faxes from the above-named entities report that they continued to receive faxes even after they followed instructions for removing their fax numbers from the entities’ distribution lists.     

In addition to the violation identified above, it appears that the parties also have violated the provisions of the TCPA and the Commission’s Rules which require any person or entity who sends a message via a telephone facsimile machine to clearly mark “in a margin at the top or bottom of each transmitted page of the message or on the first page of the transmission, the date and time it is sent and an identification of the business, other entity, or individual sending the message and the telephone number of the sending machine or of such business, other entity, or individual.”

Please be advised that subsequent violations of the Communications Act or of the Commission’s Rules may result in the imposition of monetary forfeitures not to exceed $11,000 for each such violation or each day of a continuing violation.
  In addition, the 900 numbers listed in the unsolicited fax advertisements may be subject to disconnection if you continue to advertise them in an unlawful manner.   
Pursuant to section 503(b)(5) of the Communications Act, you may request a personal interview at the Commission’s Field Office nearest to your place of business.  The nearest office appears to be either the New York Office at 201 Varick Street, Suite 1151, New York, New York  10014-4870 or the Tampa Office at 2203 N. Lois Avenue, Room 1215, Tampa, Florida  33607-2356.  You can contact either the New York or the Tampa office by telephone at (212) 620-3314 or (813) 348-1741, respectively.  You must request an interview within 21 days of the date of this citation.  Alternatively, you may submit a written statement to the following address within 21 days of the date of this citation:




Kurt A. Schroeder




Deputy Chief




Telecommunications Consumers Division




 Enforcement Bureau




Federal Communications Commission




445 - 12th Street, S.W.




Washington, D.C.  20554 

If you choose to submit a written statement, your written statement should specify what actions have been taken to correct the violation outlined above.  Please reference EB-00-TC-001 when corresponding with the Commission.

In responding to this citation, you should discuss in detail your involvement in producing and/or faxing the unsolicited advertisements.  Some of the above-named entities are not explicitly identified on the advertisements themselves but, nonetheless, appear to be associated with them.  For example, the polling advertisements state that results of the polls will be recorded at www.pollresults.co.uk, a website that apparently is registered to 9NETAVE.COM.  In addition, as noted above, the advertisements contain telephone numbers that consumers may call to express their desire not to participate in any future polls and/or to be removed from the entities’ distribution list(s).  The listed numbers apparently are held by Jonathan C. Goodman
 and ICN Corporation.
  Both of these telephone subscribers and the website registrant should explain why their telephone numbers or website address appear on the 900 number advertisements.  They should discuss what consideration or remuneration they either have been promised or have received for inclusion of such information on the advertisements or for any services they may have rendered in connection with the pay-per-call polls described above or with consumers’ requests to remove their fax numbers from any distribution lists.  

Under the Privacy Act of 1974, 5 U.S.C. § 552(a)(e)(3), we are informing you that the Commission’s staff will use all relevant material information before it to determine what, if any, enforcement action is required to ensure your compliance with the TCPA and the Commission’s rules.  This will include any information that you disclose in your interview or written statement.  Please be advised that if you choose not to respond to this citation and a Notice of Forfeiture is issued, your unresponsiveness will be considered in our assessment of a forfeiture amount.

You should also be aware that the knowing and willful making of any false statement, or the concealment of any material fact, in reply to this citation is punishable by fine or imprisonment under 18 U.S.C. § 1001.

Thank you in advance for your anticipated cooperation.







Sincerely, 







Kurt A. Schroeder







Deputy Chief

Telecommunications Consumers Division







Enforcement Bureau







Federal Communications Commission

Enclosures

cc:
AT&T


MCI Worldcom

FEDERAL COMMUNICATIONS COMMISSION


WASHINGTON, D.C. 20554








� 	Pub.L. No. 102-243, 105 Stat. 2394-2402 (1991) (codified at 47 U.S.C. § 227)  





�	47 C.F.R. § 64.1200.


 


� 	47 U.S.C. § 227(b)(1)(C); 47 C.F.R. § 64.1200(a)(3).  Both the TCPA and the Commission’s rules define “telephone facsimile machine” as “equipment which has the capacity to transcribe text or images, or both, from paper into an electronic signal and to transmit that signal over a regular telephone line, or to transcribe text or images (or both) from an electronic signal received over a regular telephone line onto paper.” 47 U.S.C. § 227(a)(2); 47 C.F.R. § 64.1200(f)(2).  The Commission has stated that “[f]ax modem boards are the functional equivalent of stand-alone facsimile machines.” Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Memorandum Opinion and Order, 10 FCC Rcd 12391, 12405 (1995) (TCPA Memorandum Opinion and Order).   





�	47 U.S.C. § 227(a)(4); 47 C.F.R. § 64.1200(f)(5).


 


� 	TCPA Memorandum Opinion and Order, 10 FCC Rcd at 12408.





�	Id. 





� 	These fax advertisements urge recipients to call 900 numbers in connection with offers for 1) “Yummy Yum Yum Diets” and other “health” information,  2) “Free Tickets For TV Shows,”  3) “Free Airline Tickets,” and  4) “Get Paid to Go Shopping.”





�	These fax advertisements urge recipients to call 900 numbers to register responses to the following questions:   “Would You Like To See More Effective Gun Control Laws?”;   “Should Gay Couples Adopt Kids?”;  “Should a Basic Moral Code Be Taught in School?” ;  “Is Drug Testing in the Workplace a Violation of Your Civil Rights?”; “Should the Police Sell Their Guns?”;   “Who’d Make the Best President?”;  “Should Teenage Killers Be Executed?”;   “Would You Pay More Tax For Free Child Health Care?”;  “Should Private Lives of Public Figures Be Protected By Law?”;   “Should Public Executions Be Televised?”;  “Should Elian Gonzales Be Sent Back?”; and  “Should Mail Ordering Guns Be Banned?”


  


�	The 900 numbers in question include:  900-773-7500; 900-454-9300; 900-737-8888; 900-407-7477; 900-896-5500; 900-773-6777; 900-773-6900; 900-370-3200; 900-680-3200; 900-370-8400; 900-370-9400; 900-884-8200; 900-884-9200; 900-486-1900; 900-484-3400; 900-448-4848; 900-484-1900; 900-255-4900; 900-287-3900; 900-484-4848; 900-378-3900; and 900-336-4900.  The Telecommunications Consumers Division has been advised that the information service providers for thirteen of the 900 numbers referenced in the unsolicited facsimile advertisements are 21st Century Fax(es) Ltd. a.k.a. 20th Century Fax(es) Ltd. a.k.a. British Fax Directory, a.k.a. British Fax Service, 1204 Third Avenue, Suite 108, New York, New York  10021 and British Fax Directory a.k.a. British Fax Service, Gun Court, 70 Wrapping Lane, London England  E1 9RL.  The Telecommunications Consumers Division has been advised that the information service provider for the remaining nine 900 numbers is British Fax Service, Gun Court, 70 Wrapping Lane, London England E1 9RL.





�	47 U.S.C. § 227(d)(1)(B); 47 C.F.R. § 68.318(d).


 


� 	See 47 C.F.R. § 1.80(b)(3).





� 	The Telecommunications Consumers Division has obtained information that Mr. Goodman is the subscriber for 646-602-0372, an opt-out number that appears on numerous advertisements.   





� 	The Telecommunications Consumers Division has obtained information that ICN Corporation is the subscriber for 1-800-606-5720, an opt-out number that appears on numerous advertisements.  The  Telecommunications Consumers Division has been further advised that ICN is listed as the customer of the 800 number account in the underlying carrier’s business customer database.
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