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PROCEEDIL NGS
(12: 05 p.m)

MR. FERREE: CGood afternoon. Welcone to the nedia
ownership roundtable. | am Ken Ferree and |I'mchief of the
Cabl e Services Bureau here at the FCC and |I'm happy to see
such a good turnout today. |'msure you won't be
di sappoi nt ed.

We have assenbled a really terrific team of
experts, both academ cs and econom sts, to cone to discuss
and debate today issues that are really central to the FCC s
medi a ownership limts.

Anmong ot her things, the panelists who we w ||
introduce to you nonentarily will discuss the relationship
between the FCC s nedia ownership limts and actual market
performance, the relative nmerits of an ex-ante approach in
this context versus a case-by-case approach, the product
markets that are relevant to FCC consideration of nedia
ownership limts or restrictions, and the costs and benefits
of various kinds of ownership limts.

In addition, we hope to have a lively and
provocative debate in the second panel today on the meaning
of diversity in this context and the rel ationship of
di versity concerns to nedia ownership limts, as well as the
extent to which outlet diversity actually produces source or
Vi ewpoi nt diversity.
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In addition, the second panel today w Il be
di scussing the neaning of localismin this context and
answering the question, we hope, or at |east providing sone
insight into the question about whether |ocal ownership
actually translates into increased locally oriented
pr ogr anmm ng.

Before we get to what | amsure will be a
provocative and educational discussion, it is my pleasure to
i ntroduce our chairman, Chairman M chael K Powell, to
formally kick off the nedia ownership roundtable.

MR. PONELL: Good afternoon and wel cone to all of
you to the conmm ssion.

As | have long believed and outlined nore fully
| ast week, | believe that the nedia | andscape has changed
dramatically but it doesn't necessarily that fact in and of
itself tell us specifically what the nost optimal way to
regul ate that nedia | andscape is.

| have long felt frustrated that these debates
over specific rules, specific policies or directions are to
extraordinarily high and superficial |evel unsubstantiated
or supported by either enpirical evidence or a review of
past experiences. Many of the rules that we continue to
steward today have their origins in an era 30 years ago in
which certainly not only in the nature of the conpetitive
mar ket pl aces but the nature and quality of nedia and the way
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t hat consuners access it as well was fundanentally
different.

And it has been ny conclusion and those of many of
nmy col | eagues here that increasingly the debate over the
proper regulatory nedia foundation is ultimtely
unsatisfying if there isn't a concomtant effort to build
and substantiate through a better record and a better
devel opment of an anal ytical basis for having those debates.

And so as we announced, we are going to put
toget her a nmedia working group here at the comm ssion whose
objective is to go out and do that work with the cooperation
and assi stance of many ot her people, including sone of those
who will be participating today, this being in some ways the
first installnment of that activity.

The hope is that we build and | eave a | egacy of
data analysis with sone rigor on which neani ngful debates
about nedi a ownership policy can be had as opposed to nore
superficial, often highly politicized benchmarks for that
debate, and so this is the first installnment.

Ken has me nervous using words |ike provocative
and stinmulating. The last thing | want ultimately this to
be is nothing but an academ c exercise. |It's not an
academ c exercise as far as the conm ssion is concerned with
its cherished responsibilities under the public interest
standard. W actually have to do it. W actually have to

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
O » W N P O © © N O O M W N B O

have the courage of our convictions in establishing rules
and procedures on which nmuch will depend going forward, so |
woul d hope that not only this group but others would work
toward that direction and it is not, | hope, at the end of
the day another policy paper in the long kind of train of
such things that have often proliferated the space.

So | thank all this group for their participation
and understand the seriousness with which we take what we
will hopefully learn fromyou and thank you very nuch for
being here and joining us in this effort.

Thank you.

(Appl ause.)

MR. FERREE: Thank you, M. Chairnman.

| should say at the outset that all three
conmi ssi oners have been generous enough with their tine,
that they will be visiting with us for at |east part of the
roundt abl e today. Conm ssioners Copps and Abernathy will be
saying a few words before the second panel this afternoon,
but at this point I would Iike to prevail upon Conm ssi oner
Martin to offer a few remarks before the first panel, if you
woul d be so ki nd.

MR. MARTIN:. Thanks, Ken. And thank you all for
bei ng here today.

As the chairman alluded to, the nmedia marketpl ace
has changed dramatically since a | ot of our ownership rules
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7
were put into place, but the underlying goals of our rules,

pronotion of conpetition, diversity and | ocalism haven't
changed and that's the real challenge that we all end up
facing, is how do we square those underlying goals with the
current nedia marketplace. It is a great challenge for the
commi Sssi on.

| know Paul Gallant and Ken who will be working
group that the chairman nentioned will be doing a great job
intrying to make sure and build an adequate record for us,
but I think an inportant conponent of that is the work that
you all are starting today. And so | just wanted to nmake
sure | canme by and thanked you for being here and trying to
tackl e sonme of those difficult issues and trying to help us
determ ne how to bal ance those conpeting interests and try
to determ ne how we can pronote those underlying goals with

t oday' s convergi ng and changing dramatically nedia

| andscape.

So with that in mnd, I wll et you all get to it
and | just want to say thank you all. Thanks.

(Appl ause.)

MR. FERREE: Thank you, Conm ssioner Martin.

As | said at the outset, | am eagerly | ooking
forward to the debate and di scussion that we will be engaged
in today. The issues that this roundtable will face really
are central to the FCC s ongoing review of its ownership
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rules, restrictions and limts.

From ny own perspective, as we send drafts of
items to the chairman and the conm ssioners that involve
ownership limts or restrictions, it is really critically
i nportant that they be founded upon a strong factual basis
and that the analytical thinking and the econom c thinking
t hat goes into them be very thorough and ri gorous.

| see today's roundtable and the nedia ownership
wor ki ng group that the chairman nentioned in his opening
remarks as really tools to help provide us with that factual
foundation and to help informour thinking in terms of the
econom ¢ anal ysis that goes into those itens. So | am
| ooking forward to hearing these panelists tackle those
i ssues head on.

Finally, | want to express the FCC s gratitude to
these panelists for making tinme in their busy schedules to
come visit with us today.

Now, without further delay, | would like to
i ntroduce and turn the proceedi ngs over to the noderators of
the first panel, JimBird fromthe FCCs Ofice of Cenera
Counsel, and Davi d Sappington of the FCC s Chief Econom st.

MR. BIRD: Thank you, Ken. First, | would like to
cover shortly the procedures we are going to be using for
this forum Each presenter will be given 20 mnutes to
present their presentation and those tinme limts will be
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9
strictly enforced. |If you look in that direction, you wll

be given warnings at ten mnutes, five mnutes, one mnute
and out of tinme. Just so that we can make sure everyone has
a chance to say what they cane to say.

At the end of those presentations, there will be
time for discussion. This panel is focused on the
conpetition issues and the second panel will be focused on
diversity issues. W have two panels not because we believe
those issues are conpletely separate, but because they are
nore easily presented in that fashion.

Fol I ow ng those, there will be additional tine for
di scussi on when the rel ationships of those as well as any
ot her issues can be raised.

In preparation for this panel, we sent the
participants two general questions to stinulate and focus
their thinking. The first concerned the harns that m ght
arise in the absence of governnent intervention other than
standard anti-trust intervention in the marketpl aces
i nvol ved and how those harnms might be related to the
characteristics of these particul ar industries.

The second question was what were the best
policies the agency mi ght use to address those harnms. Wat
we are | ooking for as both the chairman and Chi ef Ferree
have noted is a greater soundness of enpirical data, not
just statenents but enpirical data and sound theory, to
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10
address these questions and help the agency as it noves to

devel op sound policy.

The questions that will occur after the
presentations will conme fromany of the participants in both
this panel or fromthe afternoon panel if they would like to
ask questions of this panel.

| will now turn it over to David Sappi ngton who
wi Il introduce each of the speakers before they nake their
present ati on.

MR. SAPPI NGTON:  Thank you very nuch, Jim

And thank you all again for com ng.

Qur first speaker today will be Stan Besen. Stan
is a vice president at Charles River Associates here in
Washi ngton, D.C. Stan received his Ph.D. in economcs from
Yal e University in 1964 and has since authored many, many
i mportant works on tel ecommunications and nedi a policy and
he has al so served on the editorial boards of |eading
academ c j ournal s.

Stan has taught at Rice University, Colunbia
Uni versity and the Georgetown University Law Center and he
has al so provided inval uable service to the Executive Ofice
of the President, the Ofice of Technol ogy Assessnent and,
| ast but not |east, the Federal Communi cations Conm ssion.

We are certainly delighted to have Stan here today
and | ook forward to his characteristically insightful
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11
observati ons.

MR. BESEN. It probably goes w thout saying, but I
will say it anyhow, that the views expressed here today are
ny owmn. | amgoing to talk about sort of two broad areas:
one, the substance of policy, but I also want to say sone
equal ly inportant things about the comm ssion's processes
for getting policies right.

Sone 17 years ago, Lee Johnson and | wote a
report for the Rand Corporation assessing FCC ownership
policy, probably still available at Rand, back at the old
days, and we focused on two things: the substance of the
conmmi ssion rules and al so the sort of underlying evidence
that supported or didn't support the rules that were then in
place. | just want to read you a couple of things where |
think they're still true.

First we said "There is little evidence that high
concentration within a service in the same market results in
anti-conpetitive behavior. Were there are many conpeting
stations in a |local market, some conbinations that are now
prevented by FCC rules may be possible w thout great concern
that the public will be harned."”

We went on to say "Sone markets are presently
gui te unconcentrated, that even conbinations of stations in
the sane service in these markets woul d probably not create
mar ket power."
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12
And then we nmade the incredibly bold statenent,

"For exanple, the FCC m ght well approve a conbination of
two AM stations in the Los Angel es market where there are
presently nore than three dozen radio stations.” W were
ahead of our tine.

| think the problem as the chairman has al ready
indicated, there still remains a | egacy of FCC rul es which
do not take into account the conpetitive conditions in |ocal
markets. As a result, particular types of conbinations are
forbi dden, regardl ess of the nature and extent of the
conpetitive constraints that we face by the nmerging parties.

Now, an exception, and an inportant exception, to
this is the relatively recent change in the duopoly rul es
where conbi nations of television stations in the sanme market
were previously not permtted, regardl ess of the extent of
conpetition fromother stations, the are now allowed if they
do not result in too large an increase in concentration,
that is acconplished by placing limts on which stations can
be conmbined; and if they do not result in too high a |evel
of concentration, that is acconplished by placing a floor to
t he nunber of independently-owned stations after the
conbi nati on

This, of course, mrrors in a rough sort of way
t he Departnent of Justice and Federal Trade Comm ssion
nmerger guidelines, the first being the delta and the other
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13
is the post-nerger |evel of concentration.

Al though | do not necessarily subscribe to the
particulars of the current rule, the elimnation of the
bl anket prohibition on duopolies is clearly a step in the
right direction.

Two further steps in that direction would be to
apply this nore flexible approach to the application of
ot her local ownership rules and to take into account
conpetition for other nedia in applying these rules. After
all, the comm ssion's cross-ownership rules are predicated
on the belief that there is conpetition between nedia, yet
the application of the within nmedia rules seens to ignore
this conpetition

Fourth, because the comm ssion rules typically
ignore |ocal market conditions, they are inpervious to
changes in those conditions. For exanple, the duopoly rules
remai ned unchanged for many years, despite a very
substantial increase in the nunber of broadcast stations in
all markets.

I f the comm ssion rules were self-adjusting, it
woul d not have to go through a tine consum ng and onerous
rul e maki ng process whenever changes in market conditions
justified changes in the conbinations that it wi shes to
permt.

Fifth, despite the fact that these rul es have
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exi sted for decades, many decades, actually, the conmm ssion

still generally cannot point to a study or studies that
justifies the maintenance of many of these rules. Moreover,
the studies on which the comm ssion mght rely do not always
ask the right questions.

For exanple, they tend to ask whether particul ar
types of conbinations |lead to bad outcones, for exanple,
hi gher ad rates instead of asking under what conditions
t hose conbinations |ead to bad outcones.

As the Court of Appeals in the D.C. Crcuit
recently noted in a slightly different context in Turner II
there is a gap between "the econom ¢ commonpl ace that al
ot her things equal collusion is less Iikely when there are
nore firms" and the answer "to the question of what the
appropriate horizontal limt is.”

Si xth, the conmi ssion probably relies excessively
on anal ysi s produced by outside parties or, perhaps nore
accurately, the comm ssion does not perform enough of its
own analysis to informits deliberations. M footnote here
says perhaps the conm ssion actually perforns such anal yses,
but chooses not to publicize them |[If so, it would be
salutary for the comm ssion to nmake the results of such
anal ysis public so that others could comrent on it.

This, | think, is in contrast to what | think is
i ncreasi ng behavior on the part of the antitrust agencies
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who know that they will have to present and defend an

affirmative case if they choose to challenge a transaction
in the courts. M own experience recently has been in
dealing with the antitrust agencies that frequently if you
show them yours, they will show you theirs, and so there is
often a quite constructive interchange of ideas and anal ysis
that | think frequently |leads to better outcones.

Seventh, a sonewhat idealized version of the
process -- and | said | wouldn't say anything about
process -- a sonmewhat idealized version of the process |
woul d propose for considering revisions of the |ocal
ownership rules are the foll ow ng

First, the comm ssion would issue a notice of
proposed rul e maki ng which would contain both a statenent of
the rule it proposes to adopt and the particul ar evidence
which it believes supports the proposed rule.

Next, interested parties would submt coments in
whi ch they represent their analysis that would criticize the
conmmi ssion's anal ysis or both.

This process would be facilitated if the
conmmi ssion were to make available to outside parties the
data on which its own analysis relied. And by the way,
again ny own experience with the antitrust agencies is
recently we have showed them our data and they've showed us
theirs and it's frequently, again, led to better outcones.
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Finally, the conm ssion would issue an order in
which it responded to the critics. This would be
facilitated if the parties provided their own data to the
conmmi ssion and the comm ssion defended its own anal ysis.

Eighth, this process is not entirely
unprecedented, even at the commssion. And I'll go back to
t he good ol d days.

When | served on the comm ssion's network
inquiries special staff in the late 1970s, back when there
was only one tel ephone conpany and only three networks, we
explicitly asked the parties not to continue to file
comments on the issues we had been tasked to anal yze,
choosing instead to performour own anal ysis which we then
rel eased for public comments in the formof prelimnary
reports.

We had actually inherited a | arge nunber of
comments when we arrived. W didn't find themterribly
useful and we just sinply told the parties, we'll go first.

We rel eased our comrents to the parties, to the
public. W then got witten comments on our prelimnary
reports. We responded to the critics. Actually responded
to the critics in witing. | can go back and find detailed
rejoinders to | nust say the equally bad coments that
continued to be provided even after we put out our reports,
but we took them seriously enough to respond to them
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Finally, we released our own report. | think this

process is actually one that works. It puts a burden on the
commi ssion, but I think one that is appropriate for the
conmmi ssi on to bear.

More recently the conm ssion took a simlar
approach when it perforned its own study of the effects of
over building on cable television rates in order to
determne the rollback in rates it would inpose on cable
operators. It then put the study out for public comments
and inportantly nmade the underlying data available to
out si de parties.

Al though | disagree with the substance of the
conmi ssion's analysis and believe the conm ssion did not
take the criticisns of its work as seriously as it should
have, nonetheless, | think the approach that was taken in
t hat proceeding was clearly the right one.

How are we doing on tine? Lots of tine.

So | can now tal k about the national ownership
rules. | would say the same things in terns of process
about those rules as | would about the |ocal rules.

This is nine. The comm ssion's |ocal ownership
rules are grounded at least in theory on standard economi c
anal ysis of the horizontal interaction between direct
conpetitors. By contrast, the comm ssion's nationa
ownership rul es appear to be based on concerns about
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nmonopsony power, particularly in the purchase of

progranm ng, and on vertical foreclosure.

In a fundanmental way, the conm ssion concern about
the effects of national ownership concentrati on on nonopsony
is msplaced. To understand this, note that the textbook
econom ¢ nodel on which the adverse effects of nonopsony is
based assunmes two things: there is a single buyer and that
t he single buyer pays the sane price for everything he buys.

Thus, for exanple, a nonopsony enployer of |abor reduces
the wage paid to all workers, thus resulting in a reduction
in the nunber of workers that are enployed. That's how he
exer ci ses nmonopsony power.

By contrast, the purchase of progranm ng involves
t he negotiation of individual prices on each unit purchased.

In this case, the inefficiency typically ascribed to
nonopsony does not ari se.

Moreover, and this is the second point concerning
the multiplicity of buyers of these products, |arge national
buyers may actually be less likely than are small ones to
attenpt to exploit any |ocal nmarket power they may have
because they realize that doing so is likely to have an
effect on the anmount and quality of programm ng that is
supplied to them

| ndeed, relatively small buyers probably have the
greatest incentive to free ride -- I'mthe only the person
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who has ever said this -- so that the comm ssion's nonopsony

anal ysis largely ignores the fact that the products in
question are public goods which the costs are shared by a
| arge nunber of buyers.

Twel fth, next to the |ast, probably nost
i nportant, the assunption that buyers with |arge national
footprints have nonopsony power ignores the fact that the
nunber of |arge national buyers has actually increased
substantially over tinme. You can't actually have |ots of
nonopsoni es out there buying fromyou. |It's a contradiction
in termns.

It's really difficult to argue, for exanple, that
the large station groups for which nonopsony power was a
great concern have nonopsony power when they nust conpete,
for exanple, with a nyriad of cable program services for
much of the progranm ng.

Finally, a word about vertical foreclosure. The
nost inportant thing to note about vertical foreclosure is
that determ ning whether a foreclosure strategy woul d be
profitable requires a bal ancing of the gains from
forecl osure against the costs. These costs take the form of
| ost sales, either because the foreclosing firms product is
denied to rivals or because the foreclosing firms own sal es
to final consumers decline because the failure to carry a
rival's product reduces the quality of its own offerings.
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The anal ysis of this balancing is far from

strai ghtforward, depending not only on the size of the
putative foreclosing firmor firms but also on, anong ot her
t hi ngs, various margins, the availability of substitutes for
the firms products to rivals, and the inportance of the
products of rivals in determning the quality of a firms
own of ferings.

And, again, to quote the Court of Appeals in
Turner 11, normally a conpany's ability to exercise market
power depends not only on its share of the market, but also
on the elasticities of supply and demand, which in turn are
determ ned by the availability of conpetition.

"1l start talking really very fast.

| think the comm ssion should take seriously -- |

do take seriously -- the adnonitions of the Court of Appeals
in Turner I1. 1t's an adnonition for the comm ssion to do
better. | think the suggestions for dealing with process

that | described earlier would be helpful in that regard as
wel | .
| yield the balance of ny tine.
MR. SAPPI NGTON:  Thank you very nuch, Stan.
Proceedi ng i n al phabetical order, our next speaker
is Mark Cooper. Dr. Cooper is the director of research at
t he Consuner Federation of America and he's also the
president of Citizens Research, an independent consulting
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firm

At the Consuner Federation of Anerica, Mark is
responsi bl e for energy, tel ecomunications and econom c
policy analysis and, like Stan, Mark holds a Ph.D. from Yal e
University. Mark's Ph.D. is in sociology in 1979.

Mar k has al so published nunmerous articles in both
trade journals and academ c journals.

Mar k has vast experience as an expert witness in
nore than 250 cases in a variety of different areas and we
are very grateful to Mark for taking tinme fromhis busy
schedul e to share sone of his considerable expertise with us
today and we are very interested in his perspective as a
| eadi ng representative of consunmers' rights and interests.

MR COOPER It's interesting that Stan focuses on
Turner Il. CFA is appealing that to the Suprenme Court, we
woul d have |liked the FCCto join us, and so we have a
somewhat different interpretation of the governing Suprene
Court case law. In fact, that's where | want to start
because the econom c di scussion nust be inbedded within the
| egal and public policy framework that we think governs this
ar ea.

And tinme and tine again the Congress and the
courts have concluded that the central principle of nedia
policy in this country is to pronote "the w dest possible
di ssem nation of information fromdiverse and antagonistic
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sources” and | amgoing stress the words information

di verse and ant agoni sti c.

They have applied this principle to both print and
el ectroni c nedia under both the antitrust |laws and the
conmuni cations act. And so when we | ook at the governing
Suprene Court case |law, we conclude that diversity has ful
| egal stature as an independent policy consideration in
defining nmedia industry structure. And it's clear to the
people in this roomthat Turner Il does not take that view
of the | aw.

Cvic discourse in the marketpl ace of ideas is not
the sane as entertainment variety in commercial nedia
mar kets. Antagoni smof ideas is not the sane as conpetition
bet ween products.

Now, when we | ook at the enpirical evidence, we
conclude that ownership matters. One of the fundanental
questions in the notices. Not only because owners influence
what gets aired and how it is played, but also because there
are ways in which the success of commercial nedia can be
antithetical to a vibrant marketpl ace of ideas.

When we | ook out at the nedia | andscape, we see
different types of nedia representing distinct product and
geographi c markets. And, again, Stan tal ked about all these
new products converging in markets. W see distinct product
i n geographi c markets.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
O » W N P O © © N O O M W N B O

23
Wil e the advocates of convergence would like to

equate all nedia, the reality is that different nedia serve
different needs. They have different content and differ
widely in their inpact and effect. People use different
media in different ways, spend vastly different anounts of
time consunming different media and in different environnments
and they consunme those nedia under different circunstances
and pay for themin different ways. And so these are

di stinct markets across which we see | ess conpetition than
some ot hers.

We believe that if you | ook at the evidence,
hori zontal concentration, vertical integration and
congl oneration in nedia markets threatens to inpoverish the
mar ket pl ace of ideas. Profit maxim zation in increasingly
centralized domnant firnms has a tendency to drive out
professionalismin journalismand to squeeze out public
i nt erest progranmm ng.

It enphasi zes | owest common denom nat or products
that systematically exclude mnority audi ences, avoid
unpopul ar points of view, and eschew controversy.

| ncreasingly, commercialized national nedia
honogeni ze | ocal news out of existence and underm ne the
ability of investigative reporting to check waste, fraud and
abuse of power in both governnents and corporations.

Not only does our marketplace of ideas require, to
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par aphrase an inportant jurist, a variety of lights focused

on issues fromdifferent angles, but as the world becones
nore and nore conplex, we also need to bring lights of
differing intensity to bear on issues. Sonme nedia are
narrow and shall ow, other nedia are broad and deep, and we
need to preserve the specialization of the different nedia
t ypes.

Now, our concern does not stop with the inpact of
concentration, integration and congl onerati on of ownership
on diversity in the marketpl ace of ideas, however. As the
conmmi ssion well knows, we have offered frequent opinions
about the inpact of these factors in comrercial markets.
And when we | ook at these commercial markets, we are not
overly inpressed with the conpetitive intensity we see out
t here.

Consi der the much maligned 30 percent cap on the
ownership of cable systens. As defined by the FCC, the cap
is absolutely not a limtation or barrier to conpetition.
Any cabl e operator who wants to conpete and serve a market
share larger than 30 percent is welcome to do so by buil ding
new syst ens.

Most people don't recall that there is a cl ause
whi ch says if you over build sonebody, we won't count that
agai nst your cap. So that by entering existing territories,
by over buil ding existing operators, by truly conpeting for
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custoners, a cable operator could own systens that serve 100

percent of the markets in this nation. |If they did so, they
woul d actual ly be doing sonething that we hear a great dea
about these days, creating facilities-based conpetition.

The only reason that the cable operators conpl ain
about the 30 percent cap is that they do not actually want
to conpete with each other. They never have. They just
want to buy each other out. W conclude that the 30 percent
cap is not a barrier to conpetition, it is a barrier to the
accunul ati on of market power through acquisition.

Lifting the cap is a bad idea in our view because
it would increase the large vertically integrated conpany's
ability to influence the program market. Monopsony power
under the antitrust |aws actually becones a probl em at
fairly low |l evels of concentration. You can easily win
antitrust cases at 30 to 40 percent, which is in the
nei ghbor hood of where the cap has been set.

Lifting the cap would also reinforce the market
power at the point of sale by expanding the scope for
regi onal nonopolies which increase the econom es of scale
and scope necessary for entry into the cable market.

In the old days, | used to also say that raising
the cap would renove potential conpetitors, but given the
sad history of this industry and its conplete failure to
ever conpete head to head, | will forego the claimto that
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har m

Now, this is our opening statenment in what we
bel i eve should be a long and careful, thorough investigation
into the question of nmedia ownership. These are rules which
need to be considered very carefully before they are
changed. They are critical to the nature and quality of our
denocr acy.

The conm ssion should not assune that because we
have failed to achieve a perfectly wonderfully diverse
mar ket pl ace we woul d be better off without these rules. It
certainly should not assune or hope that sone revol ution
whi ch hasn't taken place will sonmehow or another discipline
the forces that exist in the marketplace after sone
remar kabl e transformation. And here you will hear a great
deal about new nedi a, changes in the marketpl ace.

In fact, when we | ook out there, there has been a
| ot | ess change than neets the eye. Broadcast networks
today are predom nantly national, accounting for
approximately 60 percent of all national advertising
revenues. Newspapers are |ocal, accounting for
approximately 60 percent of all |ocal advertising revenues.

There has been very little shift in market shares.

In 1985, just after the cable act was passed,
broadcast accounted for a tad |ess than one-third of al
advertising revenues spent in these nedia markets. Today,
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they account for a tad nore than one-third.

In 1985, newspapers accounted for just over half
of all advertising dollars. 1n 2000, they accounted for
just under a half.

In 1985, radi o accounted for one-seventh of
advertising dollars. [In 2000, it accounted for one-seventh
of all advertising dollars.

In 1985, of course, the nuch touted Internet was
just beginning its comrercial phase. It accounted for
al nrost no viewing tine and no advertising dollars. Fifteen
years later, it accounts for approximately 4 percent of al
viewing tine and 2 percent of all advertising dollars.

There is no doubt that the Internet has provided a
wonderful revolution. It's a productivity device for the
conduct of daily activities. [It's just not the mass nedi a
revolution that we hear about. Sone day in the future, it
may be, but it is not today and it should not be assuned
that it will be.

| also appreciate the notion that there is an
i mrense anount of additional diversity available out there.

That is probably true, but let nme nmake a point. | want to
make a point about what | call a PDA, a personal diversity
appliance. Wen | was a kid growing up, | had a wonderful
PDA available to me in the 1950s, | have now dated nyself,
in which | could literally listen to broadcast stations from
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all over the country and, in fact, all over the world.

| brought one with nme. |It's a short wave radio.
And this gave nme access to an infinite supply of
information. But its existence no nore changes the problem
of pronoting a vibrant marketplace of ideas than Internet
radi o does today, when the boom ng voi ces of broadcast nedia
still can drown out the faint whispers of Internet radio.

We all do hope that that will change, but we cannot depend
and rely upon it.

And let me make it clear | understand that this
commi ssi on cannot make people listen. They cannot tel
peopl e what to listen to, but they can through structural
rul es actually inprove the chance that people will hear and
that is the commssion's job. So let nme suggest four ways
in which the nmere existence of diversity out there in cyber
space -- and, of course, when | was a kid listening to that
shortwave radio, | had no idea how those signals nmanaged to
get there, but they did.

Structural policy can nmake it easier to hear civic
di scourse because it is spoken by a | ouder voice and ensure
t hat people who want to speak with different voices have
access to the nore influential types of nmedia. And renenber
| started froma typology of different types of nedia.

It can ensure a level playing field or a nore
| evel playing field so that the unpopul ar voices are not
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deni ed the resources necessary to nake civic discourse

attractive.

It can prevent the narrowi ng of focus so that
i mportant issues that mght attract attention are not
excluded fromthe nore influential fornms of nmedia.

And, finally, it can force the mngling of ideas
so that accidental exposure is nore |ikely.

Now, under the First Amendnent, we understand we
can never tell people what to say and we certainly cannot
tell themwhat to listen to. But under the Communications
Act, we can organize the structure of the industry to
i ncrease the probability that nore people will engage in and
be engaged by civic discourse.

And | realize that | have gone well beyond the
si npl e econom ¢ questions that this roundtable begins with
and these are inportant questions, but in fact econom cs
wi |l determ ne who gets to speak and what is heard and so
t herefore we nust renenber that econom cs works towards the
broader goal, which is absolutely | ess concrete, |ess easy
to neasure, but no |l ess inportant.

Thank you.

MR. SAPPI NGTON:  Thank you very nuch, Mark.

Qur third speaker today is Robert Majure, who is
t he assistant chief of the Econom ¢ Regul atory Section in
the Antitrust Division of the United States Departnent of
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Justi ce.

Bob has served the Departnent of Justice for seven
years now, where he has supervised the econom c anal ysis of
potential antitrust concerns in the nedia and
t el ecomuni cations industries, anong others.

Bob received his Ph.D. in economcs fromMT in
1994 and is the author of many inportant works on antitrust
anal ysi s.

| have had the privilege of working with Bob in
the past and so can testify to his exceptional skills in the
antitrust field and we are delighted that Bob is able to
serve on this panel today as a representative of the U S.
Department of Justice, although |I suspect that the views he
will share with us today are his own and not necessarily
t hose of the departnent.

Wl cone, Bob.

MR. MAJURE: Thanks. And I can confirmthat.
These are just ny own views. Thanks. That saves about five
m nutes of ny talk.

Actually, with all due respect to Jim | |ooked
through the material that was sent over and there were far
nore than two questions in there. Mybe this shows that
there is nore need for cooperation between DQJ and FCC, but
| |1 ooked through and found three that | thought were the key
guestions. And on those, there's only one of those that |
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really feel like | amin a position to say anythi ng useful

here, but I will go through the other ones and ki nd of
explain why | don't think I know anyt hi ng.

The first question this panel, | think, starts
with is whether there are harnms to the public interest from
a potential acquisition or potential harns that could not be

dealt with in an antitrust chall enge.

Well, I'"'mnot really sure what the public interest
nmeans. | have heard any nunber of things put forward as if
they were the public interest. | heard one regulator say in

deciding a nerger that he didn't know what the public
interest was, but he could identify the public as the

shar ehol ders of the conpanies involved and the interest is
their rate of return, so he knew how to vote. | don't think
| agree with that, but I'mnot sure | could prove that
that's not the public interest.

But in the interests of trying to contain this to
the role of conmpetition, I'mgoing to put forward the
assunption that the public interest is limted to sonething
like the efficiency of markets and if that's the way we're
going to think about the public interest, | don't think it's
meani ngful to ask the question whether there would be a
difference in the way the public interest is protected under
either the regulatory powers of the FCC or under the
antitrust analysis of the Departnent of Justice or the FTC
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As a working hypothesis, | would say that the

analysis is going to be the same, whether it's the FCC

j udgi ng exactly where to set an ownership limt or the DQJ
trying to decide which case to prosecute if there wasn't
such a limt or whether it's a conbination of those. The
econonm c analysis is really going to be the sane.

So having established that as nmy own definition of
the public interest here, the next question becones easy to
answer because the next question put to this panel was
assum ng the issues and the analysis are the sane, is there
a reason to prefer establishing a blanket rule versus
exam ni ng each case?

So if we think that the analysis is going to be
t he sane whi chever agency is doing it, then this political
econony question becones one of whether there is a -- how
you trade off the costs and benefits of a one-size-fits-al
approach, which would nostly be the -- the costs would
nostly be that occasionally that one-size-fits-all isn't
going to fit and the benefits are that you don't have to do
each intensive investigation to review every single
transaction that cones al ong.

| don't have a whole [ot to say about that
tradeoff, it's a political econony question and I'mnot a
political econom st, but I'mconfortable saying that there
are plenty of cases where it m ght nmake sense to go either
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way. In fact, if you ook at what the Justice Depart nment

has done in a couple of things that don't | ook too
dissimlar fromthe situations this panel is considering in
radio nmergers, when the '96 act lifted the radio version of
the ownership limts, after review ng several of these
things and figuring out that one radio market | ooked a | ot
i ke another radi o market, sonebody from the Departnent of
Justice stood up and said, you know, we've |ooked at sone of
these and we think we're going to chall enge ones that are
above this threshold. | forget what we picked, 35, 40
percent? It tended to slide over tine, but they stood up
and said that's going to be in essence a rebuttable
presunpti on.

And so we kind of had a conprom se hybrid version
of an ownership cap of our own. People were free to go in
and chal | enge that because everybody is free to make us go
to court and, you know, that's not a bad way to proceed on
setting an ownership limt, either. Mybe it's not the kind
of free and open process that Stan is advocating, but
rebuttabl e presunptions are another thing to be thought of
in this weighing the costs and benefits of one-size-fits-al
or not.

But, as | said, | don't really know nuch about how
you all ocate resources on a global political basis, so I'm
going to turn to the third question and the third question
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saw t his panel being asked is how woul d changi ng the

ownership rules affect the broader package of regulations,
which I would include antitrust in that, governing the
industry in its vertical relationships?

This to ne is the nost interesting part of these
guestions and I want to focus on this question because |
think it's easy to overlook the role that ownership rul es
play in making other regulations a success or failure. Put
anot her way, one of the places where potentially the
analysis or the ability of the different agencies to proceed
woul d be at a peak is where the public interest benefit or
the inefficiency of the market that a potential deal raises
m ght be caused by constraining the efficiency of the
regul ati on avail abl e.

W' ve seen nunerous cases where a proposed deal
made it nore difficult for the agency involved, the
regul atory agency, to pursue other goals that they had and |
believe it's feasible to include that in an antitrust
chal I enge, but perhaps a |ot easier for the agency itself to
| ook out for its interests there.

So to put sone neat on this, let nme tal k about how
| think one instance of this works and that is the ownership
caps and non-discrimnation. So consider a hypothetical.

" man econom st, | can do that.
The hypot hetical would be that a firmcontrols al
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programm ng and it has distribution outlets that reach, say,

20 percent of the market, so the potential audience for that
programmng, all right? There's an unrelated firmthat
serves the rest of the audience, one firm 10 firnms, 20
firms, whatever, but there's an unaffiliated group of

di stributors serving those other custoners. And entrant
wants to break in and serve this distribution market that

t hi s nmonopol i st progranmm ng serves.

Now, nost people's initial reaction would be that
t he program access rul es have prevented this frombeing a
problemand |I'Il exenpt Stan fromthat nost people, but put
simply | think that regulation requires -- to put that
regulation sinply, it requires that a uniformprice be set
for the programming in the affiliated and the unaffiliated
mar ket s.

Now, hol di ng asi de the questions of howthis could
possi bly work when there are vol unme discounts and conpl ex
contracts and non-pecuni ary exchanges and all the other
t hi ngs that people would Iike to argue about whenever they
consi der the program access rules, the observed fact is that
we see DBS providers, for exanple, have amassed a | arge
share of viewers and so in sone sense the program access
rul es nmust have worked, right? Despite all these
short com ngs.

But let's change the hypothetical around a little
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bit. Instead of 20 percent of the market, the distribution

market, let's say that this firmcontrolled 80 percent of
t he mar ket .

Now, the sane program access rules would tend to
generate a much higher price in the face of this potenti al
entry now in the larger -- when the nonopolist owns a |arger
share of the distribution outlet. And to see that, you kind
of have to | ook at exactly how the regulation has its power.

Where does that regul ati on get any constraining power fronf

And the regul ation creates a disincentive to raise
prices to the conpetitor by linking that price to the price
in the unaffiliated nmarket and in sone sense saying that a
hi gher price to that conpetitor in your own service
territory conmes at a cost of having to raise the price in
t hese other unaffiliated distribution channels.

And we can see that that's clearly a cost to the
firmbecause otherwise if the prices weren't |inked they
woul d have set the price | the unaffiliated markets at an
optimal level. It's an unaffiliated market. There's no
reason to be tinkering with things over there.

That's optimal for the firm it mght be the
nmonopoly level or | think we assume that in the
hypot hetical, but they wouldn't want to raise that price in
t hat mar ket .

Now, as the market share and distribution grows,
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the relative inportance of the affiliated market grows, it

beconmes cheaper to discrimnate against an entrant. Wen
the share that a single firmowns of distribution has gone
from20 to 80 percent, we've basically cut the price of
discrimnating into a quarter of what it was before. |It's
starting to get pretty affordable.

The result is that you would see higher prices to
the entrant and to consuners in the unaffiliated market. In
the extrene, the progranmrer would not be constrained at al
and could set an arbitrarily high price.

| don't think this is just a hypothetical kind of
concern. | would draw simlarities to this kind of
situation in several of the nerger cases that the DQJ and
the FTC and the FCC have been involved in recently on the
side of Internet content. The AOL-Tinme Warner case and the
AT&T- Medi a One cases, the consent decrees there may be
witten in ternms of nonopsony power, but that's just the
flip side of this kind of concern with whether or not the
rel ati onship between content and distribution channel is
bei ng i nfluenced by one side or the other that transaction.

| would also say that there are strong
simlarities, that this kind of concern has come up in
situations of the ownership of |ocal sports progranm ng by
cabl e systens that are geographically concentrated in a
| ocal market and there you get to see the sane kind of
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effect wit small, if you will, because the ownership cap at

the national level isn't going to bind sonebody, they could
have 90 percent of a market that was the rel evant market for
sonething that's inherently |local content |ike |ocal sports
programm ng. And there you see -- | guess the Phil adel phia
decision is up on appeal now, you see the concern being that
t he nonopoly or the near nonopoly of the distribution
channel makes it cheap to raise prices to the unaffiliated
content providers, that you can have a concern with a
conpany's interest in distributing its programmng to the
entire world, notwi thstanding the inpossibility of what Stan
ment i oned.

Anyway, this is not to say that any nerger that
ot herwi se woul d have viol ated the ownership caps ought to be
challenged. I'mjust trying to say that one of the pieces
to that analysis, one of the pieces to either the FCC s
analysis or to the antitrust authority's analysis ought to
be whether or not a particular change in ownership levels is
going to have an effect on the efficacy or the efficiency of
regul atory options that are available to the regulator. And
| think that is a piece that the conmm ssion should take into
account as they set whatever kind of rule they are going to
set .

"1l yield ny time, too.

MR. SAPPI NGTON:  Thank you very nuch, Bob. And |
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appreciate you and all our panelists staying on tine. |

think Joel is |looking for sonmething to do and he's out of a
job at the nonment because you all are being so tinely. W
appreciate it.

Qur final speaker on this first panel today is
Bruce Owen.

Dr. Onen is the president of Econom sts, Inc.,
which is a consulting firmspecializing in antitrust and
regul atory issues.

Bruce earned his Ph.D. from Stanford University in
1970. He has taught at Stanford University and continues to
teach [ aw and economics in the Stanford in Washi ngton
i nternship program

Bruce, |ike Bob, brings considerable antitrust
expertise to this panel because Bruce has served as a chief
econom st of the antitrust division of the U S. Departnent
of Justice during the Carter admnistration and Bruce al so
served as the chief econom st of the Ofice of
Tel econmuni cations Policy during the N xon adm nistration.

Bruce is widely published in | eading journals and
has witten many books, including his classic work entitled

Vi deo Econoni cs.

It is a great pleasure to welcone Bruce to this
di stingui shed panel of experts.
MR. OVEN:. Thank you, Dave. |, too, got this |ist
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of questions, but with respect to the session on conpetition

policy there was a first question, which I'lIl quote, "What
harns to conpetition and industry performance would |ikely
arise in the nedia industry if no governnment intervention
ot her than standard antitrust enforcenment were inposed?”
And, of course, ny answer to that is none and al

the rest of the questions assune a different answer, so |I'm

done.
Now, what do | do with the remaining 19 m nutes?
Well, actually, | did think of sonething else to
say. | agree with the general proposition that antitrust

policy and particularly the nmethodol ogy that's enbodied in
the FTC-DQJ nerger guidelines is the soundest and nost
reliable basis in existence for dealing with the issues to
whi ch the FCC nedia ownership Iimts have been addressed in
t he past.

The net hods of the nerger guidelines, of course,
are not limted to nergers. Portions of the guidelines are
used and useful in analyzing nonopoly issues and verti cal
restraints issues. Not all of the guidelines are rel evant
to that. There is a difference between Section 7 of the
Clayton Act and Section 2 of the Sherman Act and the nerger
gui del i ne standards are based on the goal of ensuring that
mergers don't make the state of conpetition worse, which is
not the same as the goal of Section 2 of the Sherman Act.
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For those of you who are antitrust junkies, that

means that you can nmake the cell ophane fallacy in Section 2,
but you can't make it in Section 7. No junkies?

| f one takes a guidelines approach to nedia
ownership, it's clear that over the |last 30 years nearly
every rel evant advertising and progranm ng market has becone
| ess concentrated. This suggests obviously that ownership
[imts that m ght previously have been beneficial may no
| onger be useful or may even be harnful to consumner
interests.

Rat her than repeat what sone of ny fellow
panel i sts have already said -- | wote that before |I heard
them but | predicted what they would say -- | would like to
take the rest of this time to step back and discuss the
pur poses of conpetition policy in this context.

| tried to do this in a way that nmakes conpetition
policy a useful context for the issues facing the conmm ssion
today, including the issues that Mark raised, which I think
are very inportant. Diversity is not any | ess a market
out cone than prices and quantities and profits.

We need to understand that conpetition is not an
end initself. | don't know of any religion that enbraces
conpetition and, indeed, sone could be said to reject it.
There is nothing in the Constitution about conpetition.
Competition is sinply a socially useful process for
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al l ocating resources. Experience has shown t hat

conpetition, even if inperfect, generally produces greater
and nore reliable benefits for consunmers than the
alternatives. The alternatives | nean are, for exanpl e,
nmonopol y, regul ated nonopoly, regul ated conpetition, central
pl anni ng and col | ectivi zati on.

Based on this pragmatic approach, we generally
proceed on the rebuttable presunption that free markets are
a desirable policy objective when they are burdened neither
by nonopoly nor by regul ati on.

Every free market produces not just a set of
out cones neasured in ternms of prices, outputs, productivity,
t echnol ogi cal progress and so on, but also a natural
structural, a natural market structure. 1In some cases, the
natural market structure is rather concentrated. 1In the
extreme, there can even be a so-called natural nonopoly.
Traditional antitrust and especially nerger policy seeks to
prevent concentration when it is not nornal

Econom cal |y sound antitrust enforcenment seeks to
stop nmergers that will tend to reduce consuner welfare by
raising prices and to prevent nonopolies fromarising for
reasons other than a superior ability to benefit consuners.

And, of course, | amdescribing an ideal that may
not al ways be achieved in practice.

FCC ownershi p policies such as the ownership caps
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and the cross-ownership rules appear to accept the idea that

conpetition is a good thing. However, such rules inplicitly
reject the sufficiency of the antitrust approach. Mre
specifically, the ownership rules reject certain natural

mar ket outcones, even those that are not the results of
nmergers. | think we have to ask what lies behind this
policy choice.

Speaki ng hypothetically, there m ght be pragmatic
reasons to reject the use of traditional antitrust
enforcement standards in nedia industries. | want to nmake a
di stinction here and for the next few m nutes between the
mer ger gui delines standards and the nerger guidelines
nmet hodol ogi es.

| magi ne, for exanple, that enpirical studies by
t he conmm ssion denonstrated significant adverse effects on
the price of advertising in |ocal nedia markets when HH
| evel s exceeded 800. That m ght justify the comm ssion's
use of 800 rather than 1000 or 1800 as a safe harbor or it
m ght justify an ownership cap of 800 rather than 1000 or
1800, depending on the nature of the enpirical findings.

The problemis, of course, that the nerger
gui deline standards are of general applicability. Their
numeri cal values, frankly, are arbitrary. That's the dirty
secret of the nmerger guidelines. Certainly, they are not
necessarily applicable to any given industry.
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The conmm ssion's traditional ownership policies

m ght alternatively, hypothetically, be justified on the
basis of what is sonmetines called judicial econony. For
exanpl e, the nature and definition of |ocal advertising
mar kets m ght be so well established through prior
experience that the appropriate standards necessary to
prevent nergers woul d be obvi ous.

As Rob described in the case of radio nergers,
everyone woul d save tinme if we just adopt the rule of thunb.

| don't, however, think that any of these reasons
has been the basis for the comm ssion's historical ownership
policies. Certainly the comm ssion has never explicitly
based its ownership policies on principles of conpetition
policy nodified to reflect nore rel evant standards or
enf orcement econom es. The conm ssion has sinply used its
preexisting regul atory categories based on such factors as
frequency range, nodul ation technique, type of wre used and
so on, rather than relevant market definitions in the nerger
gui del i ne sense.

The problemis that this approach has been

discredited. It's the approach of the Brown Shoe case, an
ol d nmerger case at the Suprenme Court, which for all | know
is still good law, but it's very bad econom cs. None of the

commi ssion's historical ownership policies can possibly be

regarded as grow ng out of the econom c anal ytical approach
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enbodi ed in today's nmerger guidelines nethodologies. And it

is the nerger guidelines nethodol ogies rather than their
particul ar standards that defines rational state of the art
policy in this area. | think that may be one of the things
that lies behind the D.C. Grcuit opinion that people are
guoting in this area.

So what does |lie behind the comm ssion's
hi stori cal ownership policies?

| think it would be npbst accurate to say that a
principal basis for the comm ssion's historical nedia
ownershi p policies has been the assunption that natural
mar ket out comes woul d produce insufficient diversity of
content or sources or ease of access, terns that are not
usually well defined when used by the conm ssion, | nust
say.

Hi ding just beneath the surface of that diversity
principle has been the nore ancient notion that the radio
spectrum as a nationalized resource should be shared fairly
anong its various claimants. If | were nore cynical --
fortunately, I"'mnot -- | mght have said that the idea was
to share fairly the rents created by the conm ssion's
spectrum al | ocati on poli cies.

Now, recently, fairness has achi eved a new
legitimacy in economcs. W used to pretty much ignore it
because we coul dn't say anything about it and therefore it
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wasn't inportant. There is a new sub-discipline in

econom cs cal | ed behavi oral econom cs in which people take

i ssues such as fairness quite seriously and they've

di scovered the consuners do as well and even busi ness people
bar gai ni ng about things seemto take notions of fairness
seriously. That is to say they have placed val ue on the
fairness of an outcone in addition to the substance of the
outconme in dollar termns.

So lest we be in the position of those defunct
econom sts that Kane said were the dictators of policy in
any age, let's keep up to date on the econom cs that include
t he newer subdisciplines as well.

Having said that, | think that |urking deeper
still in the comm ssion's historical ownership policies is
el ected and even appointed officials' genuine fear of their
own vulnerability to the popul ar nedi a.

The content diversity issues can be and have been
subjected to econom c analysis. There are indeed economc
characteristics of nmedia content that make it difficult to
presune that a conpetitive market outconme is necessarily
optimal. Half a century ago, Peter Steiner made the point
that sone |istener demand structures would be better served
by a radi o nonopolist than by radio conpetitors. Later,
wor k by M chael Spence and others has generalized this
findi ng.
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| think it is fair to say today that the public

good character of programming is one of many inperfections
that inpair the functioning of conpetitive markets.
Nevert hel ess, no one has identified any practi cal

i ntervention by which governnent could reliably inprove this
situation, certainly not by ownership rules.

A different but nevertheless still economc
analysis is called for when it conmes to issues of source
diversity and ease of access by mnority or dissident or
sinmply new voices. And here where is | think we should take
the issues raised by Mark quite seriously, but I think the
task is not whether they should be taken seriously -- the
question is not whether to take them seriously, but howto
address themrigorously.

| think it is useful to think quite literally of a
mar ket pl ace of ideas. |Is there evidence that freedom from
governnment regulation in this marketplace would or could
| ead to concentration acconpani ed by barriers to entry so
that the nessages of speakers who woul d ot herwi se have an
audi ence are kept out with adverse political or economc
effects?

Once again, rigorous analysis proceeds first by
defining the relevant market. W have to ask with respect
to each nenber of the potential audience for a given nessage
what alternatives are avail able at what cost, both in terns
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of other nessages with Iike content and in terns of maybe a

link with audiences.

What is obvious is it is extrenely unlikely that
any such market would be limted to a single nedium or
technol ogy or frequency range or a nodul ation type or a type
of wire or section of the USC. Source diversity and access
i ssues require further comrent.

There may indeed principle be legitimte concerns
associated with barriers to entry in any market. But no
sensi bl e remedy for such barriers can guarantee a right of
access to an audience attracted by sonebody el se's nessage,
at | east not w thout nowi ng down whol e fields of consuner
wel fare nurtured by alignnments of producer incentives with
audi ence denmands.

It's a different thing, of course, to have cheap
access to the opportunity to attract one's own audi ence
based on the value of one's own nessage. Pronotion of this
goal requires the governnent to avoid policies that restrict
the supply of resources used in producing and transmtting
messages. This is perfectly consistent with the antitrust
approach to markets, including advertising markets.

Once again, | amnot aware of any conm ssion
owner ship policies none of which expand nmedi a capacity that
can play a useful role in this inportant area with the
possi bl e exception of the vertical rules, which I wll
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di scuss in a m nute.

A question remains as to whether the effective
operation of nmedia markets froma political point of view
requires a different stricter conpetition standard than
woul d be applied in advertising markets. For exanple, while
an HH as high as 1800 mi ght be regarded as tolerable in a
rel evant market for advertising, should we regard it as
tolerable in a relevant market for the expression of ideas?

Well, an inmmedi ate problemw th asking the
guestion that way is that HH s nmeasure outcones, not ease of
access. Even a commodi ous common carrier nmedia with trivial
transm ssion prices mght display a very high HH sinply
because society's tastes produce that result. Popul ar
culture is by definition popul ar.

Ex post equilibriumHH s say not hing useful about
ex ante freedom of expression. |It's hard to make econom c
sense of a policy objective based on ensuring the economc
success of unpopul ar and hence unprofitabl e nessages.

Fi nding an appropriate nmeasure of the opportunity
for source diversity is an enpirical challenge for
conpetition policy and for the comm ssion in its ownership
policy debates. But once again, | don't know of any reason
to suppose that the comm ssion's previous ownership policies
have or could have any useful effect in this area or even to
assunme that there is a problemthat calls for a solution
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The last area | will touch on has to do with

vertical markets.

The theory that nonopsony problens mght arise if
a sufficiently large concentration of MSGs were permtted is
a respectable starting point for an argunment |eading to an
ownership cap. After all, this was the basis of the
decision at the tine of the MFJ to have nore than one RBOC
arise fromthe ashes of AT&T. That was the first fire.

But a necessary first step, as always, is market
definition. 1In this case, we need to ask whether program
suppliers or the inputs they enploy have other ways to reach
t he audi ence besides MSGs. |If the answer is yes, an MSO
owner ship cap nakes no sense.

As Stan pointed out, unlike tel ephone switch gear,
prograns are public goods and a buyer wi th market power has
no incentive to restrict purchases of a given programin
order to reduce the price it pays if the programis a public
good.

The so-cal |l ed program access rules or
discrimnation rules are based on a very simlar theory of
vertical restraints. Bob has already discussed this.

| suppose that soneone m ght construct an infant
i ndustry story justifying such a rule, although it would
have to be prem sed on evidence that integrated M5Gs woul d
engage in discrimnation or exclusive dealing, that new
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MVPDs | acked access to attractive progranm ng from ot her

sources, and that consumers would not be better off with
differentiated programm ng, but no one has put forth such a
t heory or gathered such evidence.

And, anyway, direct-to-hone satellite broadcasting
has clearly passed beyond the infant industry stage.

So long as the program access rules stay in place,
t he reduce the incentives of MSOs to invest in marginal new
programm ng sources, exactly the enterprises nost likely to
wi den content diversity. By offering themthe opportunity
to free ride on the investnents of others, the rules also
di sencourage the newer MVPDs fromoffering differentiated
products to their subscribers, potentially reducing consuner
wel f are.

Because we can conpare the behavi or of
on-integrated progranmers with those subject to the rule,
once again it ought to be possible to test sone aspects of
t hese theories.

Finally, | would Iike to say a word about
efficiencies. | haven't enphasized the issue of weighing
efficiencies against anti-conpetitive effects because that
is part of the merger guidelines nethodology in a
case- by-case analysis. |In practice, of course, the
antitrust agencies regard efficiency clains with
consi der abl e suspicion, but the conm ssion need not do that.
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The problemis that any natural market

concentration reflects a triunph of efficiencies over market
power. In the extrene, a so-called natural nonopoly is able
to deliver goods to consunmers at a |low price because its
econom es of sale nore than offset its nonopoly pricing.
Antitrust policy attacks such a firmonly if its market
power is abused.

The consuner benefits of the natural |evel of
concentration are worth sacrificing to whatever other policy
goals the comm ssion is pursuing. It mght be sensible to
i nsist that any such judgnent be based in part on a
guantitative assessnent of the |ost consuner benefits. Even
if the other goals cannot be quantified, at |east we would
know how nuch we are paying to achi eve them

Thank you.

MR. BIRD: Thank you. Well, we've heard four very
interesting presentations and we're now noving into the
period for questions.

| think before -- as we open that, | think I'd
first like to ask any nenbers of the panel if any of them
has a burning question for one of the other nenbers.

MR. BESEN. Well, since | have ten m nutes of ny
time reserved because | yielded it --

A PARTI Cl PANT: \What ?

MR. BESEN:. | yielded it, but I think --
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A PARTI Cl PANT: You yielded it, you didn't reserve

MR BESEN. | can reclaimit. I'mgoing to try to
reclaimit.

Let nme go back to the sort of the two -- well, |
think 1"'mgoing to respond primarily to Bob and M. Cooper.

The sort of two points | want to enphasize that | think --
or | thought when | came here were really quite
uncontroversial and | wll reiterate them | still think
they're uncontroversial are the follow ng.

First, that any rule that is inpervious to very,
very | arge changes in market conditions can't be right.
Sonehow or ot her the conm ssion cannot have adopted rul es or
pick rules at a point in tinme based on whatever the then
exi sting market conditions were -- it would be remarkabl e
for those conditions, for those rules in fact to be the
ri ght ones decades later wi th enornmous changes underlying
ci rcunst ances.

Second, whatever rules the conmm ssion adopts it
seens to nme uncontroversial that the conm ssion ought to
have sone decent |evel of support, hopefully quantitative
support for those rules. | thought when | started and |
still think that those propositions are uncontroversial.

Now, Bob seens to ascribe sone views to ne, maybe
he didn't nmean to, but | thought he said he described ny
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position as free and open and as characterizing certain

outcones as inpossible. | didn't nean to. | didn't think
think I said that in ny remarks, but just to be clear, maybe
there is an agreenent, so let ne just say what | think.

Again, the point I think is that if one believes
that certain structures |lead to bad outcones, one ought to
do the analysis to showthat. That's a task I think it's
appropriate for the commssion to bear. |If it's going to
adopt a rule, it needs nore, as the Court of Appeals said,
nore than some sort of conceptual idea that a particul ar
change directionally produces a bad outcone because it's
going to effect -- if it does that, it's only going to argue
t hat nobody can own nore than one radio station in the
smal | est market and couldn't own a second anywhere el se, for
exanpl e.

So you' ve got to do the analysis, you' ve got to
actually sort of connect the structure relief that you're
proposing to the harmthat you' re going to identify.

Now, there are a nunmber -- | think Bob's quite
right to sort of focus on this question of what's the right
political econony here, what's the right -- how shoul d one
approach this?

When Lee Johnson and | wote our paper originally,
we actually were very anbitious and tal ked about a
case- by-case approach the comm ssion m ght adopt and
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obviously there are substantial costs in doing that.

Anot her alternative which I think is presumably
relatively attractive is the kind of self-adjusting rule
that | described earlier. Another possibility will be a
fairly tight rule with waivers freely granted or a sort of
rebuttabl e presunption. Sonebody could cone al ong and say,
you know, you've got this rule, but I think you' ve got it
wong, it's wongly applied here.

VWhat | think is not an appropriate rule is one
that in fact is inpervious to changes in market conditions.

What ever choi ce one wants to make, that can't be the right
one. And, in fact, even going back to a point that Bruce
made, not only is it one of the dirty secrets of the nerger
guidelines that in fact the nunbers did not cone down on a
tabl et from Mount Sinai, but noreover that they' re not
actually rigorously enployed by the agency. You can
actually go to the agency and try to argue that in fact in
this particular case higher concentration doesn't lead to
bad out cones.

| recently had an experience with the departnent
in which we did just that. They in fact are open to
evi dence suggesting that the guideline standards may be in
applicable in particular circunstances.

Now, Mark Cooper's argunents sound to ne a | ot
like -- | can't imagine himsaying nuch different if this
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was 1975, but a |l ot has changed since then. 1In fact, when

canme the conm ssion in 1978, we inherited a notice of
proposed of rule making -- actually, a notice of inquiry --
whi ch had us focusing on a nunber of fairly narrow rules,
the rules regulating the relationship between the networks
and program suppliers, the networks and their affiliates.
And we said wait a mnute, this world is about to change a
| ot.

View ng the market as narrowy construed as you
have construed it and now sort of worrying about sort of
tinkering with rules designed to make this reasonably
concentrated market work better is just wongheaded. What
you ought to be focusing on, this is a word that Bruce
raised and | think it's worth enphasi zi ng, what you should
be focusing on is entry.

Entry is inportant. If you want to deal wth
t hese problens, getting nore players into the market is
really ultimately the answer. \Watever el se our analysis
did during this period of time, the one thing that we surely
got right was that. And the world is not the sane 20 years
| ater, while you m ght have a hard tinme appreciating that
here, there are nore broadcast stations, there are nore
broadcast networks, there are a |ot nore cable subscribers.

There's DBS, one or two operators as the case may be.
There are a | ot of cable programm ng services.
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There are a lot of mnority progranmng. |'man

inveterate channel flipper. There's such mnorities as
Spani sh speakers, people interested in black entertainnent.

News junkies, sports fanatics. People who |ike watching
the Rockville Gty Council on sort of a regular basis. You
can get a lot of stuff that you couldn't get then.

And part of this, this is perhaps the |ast point,
part of that is in fact related to a point that Bruce nade,
it's the point about Steiner. Steiner said sonme of the tine
you really get nore diversity, nore variety, if somebody
control s nore than one channel .

Now, we didn't actually -- Bruce said we didn't
actually adopt a rule to -- there was no really good way for
us to sort of take advantage of that insight, but in fact we
sort have. W |et cable operators control the programm ng
on lots of channels. W |et broadcasters own nore than one
broadcast station in the same market.

| wouldn't say we did it because they all read and
bel i eve Steiner, but in fact one of the justifications for
that or one of the potential benefits fromthat change in
policy is precisely the additional diversity in programm ng
that' s made possi bl e.

Agai n, you've got to take into account changed
conditions and you've got to do the analysis.

MR. SAPPI NGTON: Thank you very much, Stan. |
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t hi nk you' ve brought up issues directed both at Bob and at

Mark, so why don't we let the two of themif they have
anything to say just go on.

MR. COOPER Let nme address sonme of it directly
and sone of it indirectly.

The question of the political econony is
interesting because in fact this idea of trying to find
what's behind the rules -- it actually varies fromrule to
rule. For instance, in the cable horizontal cap, there's a
clear political econony there that Congress acted and they
are the chief political econom sts in our society, at |east
that's the way our denocracy works, and they expressed a
series of ideas, one of which was that we ought to have nore
ri gorous standards at the FCC than the antitrust division,
and | think each of the rules you will find a different
political econony in ternms of the process. And on that
particular rule, the Congress is quite clear in the basis of
its reasoning, the decision to charge the FCC with that cap
and then whether or not the FCC did a good job is the second
guesti on.

As | said, we are appealing the question of
whet her the Court can read diversity out of the act the way
they did in that proceeding or ignore the fact that any
cabl e operator who wants to serve 100 percent of the country
can do so under this rule, a fact which the Court never even
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noti ced.

Second of all, the interesting thing is that we
hear about this tremendous anount of change and Stan
actually did it, but if you go back and read his sentence,
he said diversity and variety, two words that he put
together. And, in fact, when you |ook at this, what you
frequently find is we get an ounce of variety and we | ose a
pound of diversity so that these two nmerging stations may
actually add a new entertai nment program but we |ose an
entirely independent voice and everyone in that marketpl ace
| oses that voice, even though a very small nunber of people
get alittle bit nore entertai nment, perhaps not
i nformation.

Two ot her points. The anobunt of change and 1975
is an interesting date. Change for change's sake needs to
be assessed. In 1975, when these rules were witten, if you
| ook at the previous 25 years in nedia markets and ask
your sel f how nuch change has taken pl ace between 1950 and
1975, you wi |l have discovered an i nmense anount of change.

TV was a fairly small player in 1950 and it was, of course,
t he dom nant nediumin 1975.

And so the fact that an i mense anobunt of change
t ook place was not a basis in and of itself for saying we
don't need sone rules to govern this and there's been a
certain anount of change since 1975 to 2000, so change for
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change's sake needs to be considered very carefully.

VWhat we will do in our comments is we will | ook at
t hings per capita. W will |look at the structure of the
popul ati on and ask, yes, there are nore outlets, but there
are nore people and nore markets and the question is how do
t hey get served?

Finally, with respect to antitrust, and | guess
the dirty little secrets of antitrust are sneaking out, the
HH is not only an arbitrary nunmber, but its direct
relationship to anything el se is al so sonewhat fuzzy. As
has been suggested that you can walk into the Justice
Department and argue that a higher |evel of concentration
will not lead to any negative inpacts because HH does not
| ook at the elasticities of demand, and you can cone in and
argue for higher elasticities, of course, we wsh we could
cone in and argue that |ower |evels of concentration have
bi gger inpacts as perhaps in the electric utility industry
we have |l earned that the elasticities of supply and demand
are so |l ow that even unconcentrated markets result in market
power .

And actually if you look at the FCC s anal ysis of
the cable industry, you find a very low relative to many
ot her consunmer markets elasticity of demand. You do not
find a cross price elasticity with DBS which we heard about.

So that there is a good deal of enpirical evidence and
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that's the final point.

These rul es were not adopted w t hout exanples
being offered of these kinds of outcones. The conm ssion
has conplaints before it about anti-conpetitive behaviors.
The nergers that have gone forward have had conditions
pl aced upon them about anti-conpetitive deal s between
vertically integrated programm ng entities.

The question then beconmes whether or not the rules
have to be based upon statistical tendencies and nodal
outconmes in the industry or a significant probability or
possibility that anti-conpetitive events will take place.
In this political econony, certainly under the horizonal
caps, the Congress asserted its conclusion that that
probability was sufficient that it wanted a rule.

Now, the Court has tried to replace that judgnent
and we are litigating that, but in certain natural market
outconmes that are too concentrated, we sinply are unwilling
to allow the agency to spend a |lot of time chasing
anti-conpetitive behavior after the fact than take
prophyl actic steps to prevent them before the fact.

Now, this is a philosophical difference about
whi ch evi dence the comm ssion needs to | ook at. W believe
you can sustain these rules on the basis of that |evel of
evidence that identifies market outconmes that will be nore
concentrated than we can tol erate because they result in
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repeat ed exanpl es of anti-conpetitive outcones or outcones

that dimnish diversity, which is, of course, a very high
value in the statute

MR MAJURE: If | could just say a couple of
t hi ngs?

| guess | have to defend or explain the dirty
little secret of the HHI. | didn't know it was a secret.

No, | mean, the big thing to bear in mnd and the
thing that often gets lost but what | think everybody up
here is saying is that those HH guidelines, that whole

nmer ger gui deline, the whole guidelines analysis is put forth

as a screening device. It is in essence a fairly easily
rebuttabl e presunption, the safe harbor -- at least in one
direction.

And | think, Mark, | think you have been in to
tal k about electricity markets.

| nmean, you know, | actually would personally say
that's an exanple of a situation where sonebody in a fairly
unconcentrat ed nmarket changes in ownership could nmake big
differences in what the regulatory feasibility is just
because of the way a ot of those electricity auction
mar kets work. But that's not for here.

The main thing is that nobody shoul d take those
1800 or delta nunbers which I can't even quote as neaning
anything in an absolute sense. W put those forward in
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essence as an easily rebutted presunption and the right

anal ysis that we do, the analysis that we do is to | ook at
the real factors of the particular market.

And I"'mglad to hear Stan saying that we seemto

be a doing a decent job of that, at least. 1 think, you
know, Stan's saying that we -- he sees a possibility of harm
fromsonme of these vertical things. | think that's the

right way to take it, is that there is an analysis to be
done here. And the rules, whatever rules are put in place,
whet her they're case by case or a nodifying rule or
what ever, yes, it ought to take into account the fact that
you mght learn sonething over tine. But at the sane tine,
it mght ought to take into account the fact that at any
given point in tinme you mght not know sonet hi ng.

So |'ve heard several references to Steiner and
t he various people who have come after |ooking at this
guestion of whether a nonopolist or a concentrated industry
woul d produce nore or |less diversity than an unconcentrated
i ndustry, whether they would be nore willing to be unpopul ar
on at least one channel, | think that is an inportant
guestion to exactly what rule you have, but it's worth
noting that that's a question that depending on which way
the answer is going to go you mght be in favor of some of
t hese ownership limts and agai nst sone of the other ones.
And there's a degree to which you have to kind of make a
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stab at this and just take -- even if | don't know exactly

whi ch one on of these outcones is right, | can't just say
t hat because | don't know |I'm neither going to try and
preserve things |ike the program access rules and |I'm not
going to try and preserve multiple channels in the sane
market. | have to nmake a guess of which one of those is
right and base it on as nmuch information as | can, but
that's going to lead ne to cut one way on one set of rules
and maybe a different way on a different set of rules.

MR. SAPPI NGTON:  Thank you, Bob.

Well, we're certainly having sone healthy
di sagreenent on these inportant issues. | think there's
al so one point of agreenment, which is that the what the
conmi ssion needs to do is have a careful study of the
i ndustry in order to nmake sound policy.

What 1'd like to ask each of the panelists to do
is say if you were in charge of this study, what is the
first question you would ask and what is the set of data you
woul d go out to try to collect to answer this question?

Anyone who would |ike to take the first shot at
that is wel cone.

MR. COOPER: |'ll offer one thing and it is -- you
have described here the process of how the agency gathers
information and the way the agency gathers information is it
tells the industry to throw information at it and tries to
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digest it and then people tend to throw criticismof that

back. It may be tinme -- and the agency has begun to do
that, certainly in the cable in | ooking at price and

el asticities demand in cable, it may tinme for the agency to
gather its own data, to comm ssion its own acquisition of
data rather than relying on industry data.

And, frankly, | would at a nmuch nore granul ar
| evel than, boy, there's a |lot nore outlets out there, the
question is are there voices out there, how do they reach
peopl e, renenbering that the weight of each voice is not
equal and we have filed comments in a variety of proceedi ngs
where sonetimes you count voices and sonetinmes you | ook at
mar ket shar es.

The issue here is, as | have tried to lay out in
t he begi nning, the question of how we pronote, ensure not
only the availability, but the ability to be heard and to
encour age discourse. If we end up with an industry
structure where certain voices are very |oud and boom ng and
certain voices are very faint, we will have lost a
significant anount. So the question becones who |istens?
Wiy are some voices so | oud and sonme voices so faint?

And in the end, rather than regul ate the approach
to that, we think structure matters and aski ng those
guestions of how many i ndependent voices there are, on which
medi a, what does the inpact of each nedia have, rather than
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sinmply assum ng they're all equal conbining them |eads, as

we have said -- we have filed today the initial analysis we
did of those markets to suggest that they are very, very
distinct, and fromthe point of view of civic discourse,
they have a dramatically different inpact. And so the fact
t hat you have Internet radio does not offset the fact that
you do not have a lot of diversity in a different nmedi um

MR. BESEN: | think you have a different answer
dependi ng on sort of whether you' re tal king about the
hori zontal |ocal market rules or the national market rules.

One thing that is very fortunate about this industry is

that the world has essentially generated a very nice set of
natural experinments. W have several hundred markets wth
wi dely diverse market structures. Potentially, at |east,
| ots of outcones to observe.

Sonme involve data that are routinely collected and
publ i shed by market research firns or other kinds of groups.

Some woul d require evidence to be gathered by the

comm ssion. That's what we did at the network inquiry. But
it's in fact quite feasible for the commssion to try to
rel ate | ocal market structures to outcones. There is a |lot
of data. This is in fact a particularly good industry for
one to undertake that kind of analysis.

| think it's done nmuch, nuch -- it's not done
nearly often enough and for many of the conm ssion's rules
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that kind of analysis, | think, would yield big dividends.

In particular, it mght well permt the commssion to
identify with sone rigor where the appropriate boundaries
are between perm ssible and i nperm ssible transacti ons.

The nmonopsony and vertical stuff is sort of

inherently nore conplicated. It doesn't quite have the
nice -- sort of the kind of data structure properties that
| ocal market conpetition analysis does, but you can still do

vari ous things.

Bruce already alluded to one exanple, which is
t here are contentions about various kinds of behavior
involving favoritism In fact, there have been various
attenpts to study those, although I think probably not by
the comm ssion actually. Again, it's a case of the
conmmi ssion sort of digesting what other people have done.
But if in fact foreclosures of this sort really is a
significant problem one ought to be able to identify that
in the data.

The other thing | think this sort of relates to
sonet hing that Bob said before, it goes back to sone
guestion of the incentives. It ought to be possible, and
with I think sone difficulty, but with some degree of rigor
to try to identify whether in fact parties do given
underlying elasticities, given market shares, margins and
the like, to in fact determ ne whether or not various types
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of foreclosure which are theoretically possible in fact are

consistent with the underlying incentives of those firnmns.

The departnent actually does this, | know ot her

people do it, there's no reason why the conmm ssion couldn't.

It's a harder piece of analysis, but I think that's in fact
what the Court really asked the comm ssion to do in Turner
.

MR. SAPPI NGTON:  Thank you, Stan.

Bob or Bruce, did you want to try to address that
unfair question?

MR OMNEN | wll. Yes. | agree with what Stan
just said, but in ternms of progress to be nade, it seens
absolutely clear to me that the nost progress to be made by
the application of enpirical techniques and sonme rigorous
thinking is in the area of the concerns raised by Mrk
Cooper. Certainly non-econom sts take these issues serious.

| mean, | think Mark is conpletely wong, for
exanpl e, when he tal ks about outcones as indicative of
freedom of expression as opposed to the notion of
opportunities to speak. | think the line that you will end
up wal king along if you take that seriously and try and make
it rigorous is entry barriers and finding a netric of entry
barriers that nakes an operational rule or an operational
test of arule. W don't really have that in economcs. W
are way far away fromthe sanme | evel of sophistication with
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respect to entry barriers that we are in the area of

concentration and its effects.

| think that's really the biggest challenge and
it's the last remaining subjective area. |It's the |ast area
where at |least in principle nobody has cone up with an
accepted schedul e of accepted rigorous approaches to the
underlying policy problem If the conm ssion could do that,
it really would be a maj or achi evenent.

MR MAJURE: And | would just say that | would
agree with Stan, that the data that | would want to coll ect
is definitely the data about the | ocal markets and the
di versity, using the diversity you have there for a source
of information.

| can't really tell you what the first question
|"d want to answer is because there's really -- you know,
there's at least three different types of markets invol ved
here. You have the advertising conpetition and you have the
content markets and you also have this very difficult to pin
down issue of conpetition and its relationship to kind of
this quality variable of diversity and even there, even just
at the level of diversity not in a political sense, it's
difficult to get a firmprediction out of the theory to even
test.

So | would say that | would | ook through that
| ocal market experience and | think you can even get
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sonmething on the vertical relationships, vertical incentive

t here because there is |l ocal content and you can | ook at
what has happened in the local -- the relationship between
| ocal structure and |ocal content.

MR. SAPPI NGTON:  Thank you very nuch

Were there other questions that people wanted to
pose from our afternoon panel or from our other FCC people
or should I continue firing these unfair questions at
peopl e?

MR. GOMERY: Could | say one thing?

|'d just like to -- | think if there is a
commonal ity here, which | would like to support, and that is
not just what Stan suggested in terns of |ocal experinents,
but a consistent, predictable, |ong-termset of data
collection as a task by the comm ssion | think wuld be
very, very inportant.

MR. BESEN. One of the really curious things that
a while back in the new deregul ati on the conmm ssion stopped
col I ecti ng.

MR. GOMERY: Thank you. | appreciate the point.
He's making it for me. And there's many ot her exanpl es as
well. And so what you get is a discontinuous set of data
about variables that you would like to see and how t hey
operate and I'mnot sure | agree with Mark's point of
conparing 1950 and 1975 and 1975 and today and ki nd of
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| ooki ng back and trying to figure out the past, but you

can't do that because the data that existed, if you | ook --

| nmean, one difference, just study the size of an annual
report of the FCC every year as it's changed over tine and
you get exactly what Stan's predicted, as deregul ati on cones
in, the industry is generated by people who are making
argunents towards the comm ssion in their point of view

So | would nmake a recomendation that if sonething
comes out of all of this it would be a continuous set of
data that -- as a kind of defract econom st, we have nmacro
econom cs from 1929 on, that is we know CDP and G\P, but
before that we don't have it and so all analysis starts
then. Cee, surprise. And | think we really need it in this
industry and I don't think we can rely because of industry
changes on the industry generating itself in a continuous
manner .

MR. SAPPI NGTON:  Thank you, Doug.

Changing gears a little bit, and | think this is
an issue that Bruce touched on in his talk, what we've
identified here is some of the potential problens that the
commi ssion rules mght help to address and we've so far,

t hough, focused on ownership rules and cross-ownership
restrictions as the possible solution to these probl ens.

| was just wondering if people had thoughts on
ot her potential remedies to these problens that m ght do
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better than or work in conjunction with ownership rules or

cross-ownership restrictions.

MR. COOPER. Qur central concern in this
particular industry is that when you -- well, as a matter of
general principle, certainly antitrust prefers structure to
conduct renedies. They're nore difficult to adm nister.

You get constant conplaints about mcro managi ng the
i ndustry and so as a general proposition, structure is
generally preferred to conduct.

And when you get into areas that deal with the
First Amendnent, structure is inmmeasurably preferable to
content. You need to stay as far away from content
regul ation as you can. W frequently hear now as under the
30 percent cap that that is sonmehow infringing the content
and, in fact, it does not.

So fromour point of view, the difficulty here is
that anything but structure gets you into very, very
dangerous waters and so we outlined in our statenent the
i dea that structure should pronote the opportunity and the
diversity we want preferable to content and conduct types of
regul ati on.

MR. SAPPI NGTON:  Anyone el se have any thoughts on
rul es other than ownership restrictions?

MR ONEN  Well, | think inplicit in what Stan and
| have been saying is that an approach like the antitrust
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di vision's approach to nergers mght very well be useful, if

that's what you nmean by alternatives to ownership rul es when
it cones to review ng transactions.

Unfortunately, that really doesn't address the
i ssue of natural market outcones that are achieved naturally
as opposed to through nmergers. And | suppose that if there
is a problemthere, that is what you need to address with
ownership rules and caps and so on. | just don't know that
there is a problemthese days that needs to be sol ved.
That' s what you need evi dence about before you can do it.

MR. BESEN. And actually Bruce alluded to a
probl em about sort of efficiencies related to one of the
rules we're tal king about, we're tal king about the program
access rule, | presune that's an alternative that you're

describing. And | think we've talked a | ot here about sort

of potentially anti-conpetitive effects. | think Bruce did
say a few words about efficiency. | think it's worth
enphasi zi ng.

You have this question of sonehow maintaining
incentives for the creation of the underlying product.
Everybody wants the product when the risks have been
incurred and the costs have taken place and you're free to
have 100 percent of the |osses for all the unsuccessful
ventures that you back, but any ones that are successful
you're expected to share them Well, that produces a kind
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of skewed out cone.

To the degree that you in fact limt ownership and
then sort of conpound that by requiring in fact your
programming to be offered to other people, you do in fact
have this incentive effect.

So if the comm ssion is going to do an appropriate
bal anci ng when it considers alternatives |like the access
rules, it has to take into account both the potential
conpetitive concerns that Bob addressed, but also the fact
that these rules may well have the effect of limting the
creation of the product that you're in fact trying to
support in the first place.

MR MAJURE: | would echo Mark and |I think pretty
much everybody here in saying that while you may have to
have sone conduct regulation as it were you want to do as
little of that as possible or nmake it as sinple as possible
because that's the place where it's very easy to get into
the really kind of difficult to unwind effects that Stan's
tal ki ng about.

| would agree that antitrust has a strong
preference for structure over conduct and I think it's well
justified, even here.

MR BIRD: I1'd like to ask whether there are
particul ar characteristics of the industries, and | know
that the nmedia are not one industry, they are many, which
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m ght lend thenselves to a rule structure as opposed to a

case- by-case structure or vice versa nore than others.

Sonme that have been raised in various proceedings
here, for instance, are where there has been an industry
that for whatever reason has been highly concentrated and
t hen Congress has given us a nmandate to deconcentrate it.
s that the kind of a structure where rules m ght be nore
appropriate than they would be in other types of industries?

Anot her possibility woul d be where one of the
inputs is restricted, such as when spectrumis allocated to
radi o and television stations.

(Pause.)

MR. BIRD: Do you want ne to rephrase the
guestion?

MR. MAJURE: Yes, please. Well, | nean, what
| think the question is is whether there's anything that
just in a general sense you would say is the characteristic
of an industry that's kind of prone to having rul es of
thunb or whatever versus having a case-by-case anal ysis.
And the one thing that junps out at ne is it ought to be an
i ndustry where you have -- it ought to be an industry where
you have seen a |lot of either concentration or deals or
what ever that are in the range you're tal king about and you
have sone basis for saying | kind of know what's going to
happen here.
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| find the information problemthat Stan

identified to be probably the nost inportant aspect of
whet her you're going to set the rule in the right place or
not. And unless you can find sonething that |ooks very
simlar or has a very close parallel, the chance is you are
going to make a m stake in setting a bl anket per se type of
rul e seem greatest when you have the | east experience. Wen
you're only going to see one nerger that ever crosses this
cap, it's very hard to know exactly what's going to happen.
But if it's the forty-second nerger you' ve seen in this
i ndustry, you m ght have nuch better ex ante, a better prior
of what is going to happen.

MR. COOPER It's absolutely clear that there is
one case where we prefer rules to structural |limts and
that's where we have a natural nonopoly. Certainly as a
soci ety when we see sonething that is going to end up in a
natural nonopoly and we are concerned about the abuse of
mar ket power in the national nonopoly, we do tend to
regul ate it.

Qovi ously we have been noving in the opposite
direction for sonme time, but if you identify situations in
whi ch you do not expect what | like to atom stic
conpetition, although al nost no one supports atom stic
conpetition any nore, where you do not believe that the
market will support a sufficient nunber of rivals to produce
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vi gorous conpetition. And | always rem nd people in ny

view, two is not enough.

The merger guidelines suggest that we need six, at
| east six is where we can start to be confortable and ten is
where we can really feel confortable. But in areas where we
see a |likelihood of very small nunbers, nonopolies and
duopolies, then clearly our society has been nuch nore
willing to intervene with rules rather than to break out

t hose natural nonopolies or duopolies.

MR. BESEN. | think the danger in sone sense is
less in having a rule than the kind of rule one has. It
m ght be the case, | wouldn't argue this for a fact, that

the rules were about right given the market structure in
this industry in 1975. Maybe that's right.

What is sort of unforgivable is to the extent that
a rules stays in place for a long tine despite the fact that
not a | ot happens and you can end up with really quite
i nefficient outcomes because you' ve created artificial
constraints in terns of the kinds of firnms that could be
organi zed. And a |lot of these rules have just been around
for along tinme and I would hate to have them repl aced by
anot her set of sort of equally fixed rules that don't adapt
to changing circunstances in the future as well.

MR. ONEN:. Let ne just expand on that a little
bit. There are rules and there are rules. There are rules
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that say you can only own one station of a given nodul ation

type in a market and there are rules that say when it cones
to deci di ng about transactions, nergers, for exanple, the
rule is that you can't exceed a given HH in a properly
defined relevant market. That's a rule that contains within
it quite alot of flexibility as conditions change. It
isn't subject to the sane difficulties that Stan just

descri bed.

The other thing that troubles me a little bit
about the question or the issues raised by the question is
we keep talking inplicitly as if everything was about nerger
anal ysis. There's transaction, there's case-by-case
anal ysis, absolute limts versus nmergers. You know, a | ot
of things can |l ead to concentration above whatever the
appropriate policy standard is other than nmergers |ike
natural growth or anti-conpetitive practices.

VWhat does it nean to have equitabl e adj ust nment
rul e versus case-by-case analysis, for exanple, in the
vertical area that we have discussed? What is case-by-case
analysis in the vertical area? Acting on conplaints of
discrimnation? |Is it the kind of case-by-case analysis
that actually takes place in Section 2 cases?

That's a good deal |ess clear cut than the kind of
transaction-related rule that we have been di scussing.

MR. COOPER: W participated in a variety of ways
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in the Mcrosoft case and | have an article in which

declare that we believe in a rule of reason as long as we
have reasonable rules. And | would suggest that | have
given you an interesting exanple and | have two nore now.

When a rule is based on a presunption about the
nature of behavior, | would | ook at the kinds of activities
that are allowed and see whether or not they take place, so
| made the point that any of these cable operators who
conpl ai n about being constrained by the 30 percent cap could
have gone out and over built people and got to 100. That
suggests to ne that they are seeking to | everage their
mar ket power in the core area.

| believe it's the case that you can avoid the
program access rules if you're not vertically integrated.
bel i eve and the other exanple | would like to give is al
the Baby Bells were allowed to enter the |ong distance
busi ness outside their service territories and, boy, they
did not put a lot of effort into conpeting fairly for |ong
di stance on the other side of the country; rather, they
conpl ai ned and noaned and pushed to do it where they had
mar ket power to | everage.

And so one of the interesting things as a sinple
proposition is give people the flexibility that they don't
ask for, but that's the best test of whether or not they're
really willing to go out and conpete.
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So I woul d suggest that the absence of all this

conpetitive behavior where it is allowed is a good indicator
that the rule was getting at the problemit had in mnd, the
| everagi ng of those core sources of market power.

MR. SAPPI NGTON: One ot her added benefit of your
proposal is that there will not be too many petitions to the
commi Sssi on.

Were there other questions that our afternoon
panelists wanted to raise or bring up?

MR. WALDFOGEL: | wanted to ask a question about
what mi ght be the difference or perhaps what should be the
di fference between FCC scrutiny of things |like nergers and
DQJ scrutiny and this is maybe for Bob, | think, because he
said -- | believe he said either that there was no
di fference or should be no difference.

You can correct nme if I'mwong, but, for exanple,
things |ike the non-paying consuners, that is to say the
listeners to radio, are they explicitly taken into account
by the DQJ? And, if not, should they be by the FCC?

And, for that matter, if there are other kinds of
outconmes that mght be affected by the nedia, are they being
taken into account by DQJ? And, if not, m ght they be taken
into account by other agencies?

MR. MAJURE: | mght need to get Stan to restate
t he question for ne, but --
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MR. COOPER What do you take into account when

you consider radio nergers? Wiat criterion do you apply?

MR. WALDFOGEL: | nean, after all, the efficiency
of broadcasting requires that a service with benefit in
excess of cost be provided and the beneficiaries are the
listeners or viewers as well as the advertisers. And the
mar ket, of course, directly the sellers take into account
revenue from adverti sers.

My under standi ng was the DQJ had explicit criteria
for worryi ng about what happens to the paid prices, but
there are other users whose benefits full efficiency
requires taking into account and I wonder does DQJ think
about those and nmaybe you shouldn't, maybe you shoul d just
worry about advertisers there, but fully efficiency requires
wor ryi ng about both. Should sone other agency worry about
t hose ot her beneficiaries?

MR MAJURE: Well, actually, put that way, | think
the answer is that we do consider the viewers or the
listeners, the audience conpetition because | don't think
you can really do just an advertising conpetition and
pretend that that's all that a station is going to be
worried about, but one of the differences that we haven't
t al ked about here at all that does beconme relevant in this
ki nd of analysis is the burden of proof.

You know, we have the burden of proof when we go
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to chall enge a transaction or code of conduct or whatever

and the FCC, | guess, as it nodifies its rules can either
choose to give itself the burden of proof or not.

But, you know, quality conpetition or the
conpetition for viewers in this particular case is a
difficult thing to -- it's a nore difficult thing to wap a
case around, to nmake clearly understandable to a judge who
has no experience in this industry and so it's definitely in
the cases we've filed not the first count. But if |
remenber correctly, the Long Island radi o case we did have a
count in about conpetition for |isteners.

MR. COOPER: Bruce reduced the public interest to
efficiency. The Communi cations Act does not. And so the
public interest is fuzzy, sonetines it's very specific as
under the '92 anmendnment, so it would be ny view that nerger
revi ew under the public interest standard is broader than
antitrust, although it is quite clear that the Departnent of
Justice is perfectly capable of bringing cases on issues
ot her than price.

In theory, one of the biggest cases of the 21st
century is the Mcrosoft case and it was not essentially
concerned about price, it was concerned about qualitative
things. But in our view, the Communications Act has a
broader charge to the commi ssion in its nmerger review.

MR OWNEN:. If | can just add a note about the
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Justice Departnment approach to nedia nergers, one of the

first cases | ever worked on at the Justice Departnent was a
magazi ne nerger and actual ly nagazi nes charge people, or at

| east sonme of them do, and the attorneys who were doing the
i nvestigation were concentrating on advertising nmarkets and
| said, well, why don't we | ook at readers as well and they
said, oh, that's too hard. W' ve |earned through experience
that it's just easier to focus on advertisers.

And then the sane issue cane up with a newspaper
merger. | asked about subscription prices and newsstand
prices and so on. The response was the only reason that
newspapers charge subscribers for newspapers is to prove to
the advertisers that the readers really want it and they
woul d charge nothing if they could. So |I sort of gave up on
pursuing that. But the real reason | gave up was not
because these seened to be argunments that were so conpelling
that they couldn't be overcone by some sort of | ogical
response, but rather because of the point that Bob nade
earlier, nanely, there are theories about content. The
effects of different conpetitive structures on the
efficiency of content aren't terribly useful to us in the
same way that predictions about the effects of concentration
on price are useful

MR. GOMERY: But doesn't that exactly denonstrate
the case in the sense that the Congress if they' ve ever
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expressed anything -- and the newspaper industry exactly has

given a presuned set of exceptions to encourage what they
think will be a potentially better outconme in the newspaper

i ndustry and rather than having quote natural selection to a
singl e newspaper in every community has said that they wll
do all these things, et cetera, about newspapers.

MR. ONEN:. You're tal ki ng about the Newspaper
Preservation Act?

MR. GOMVERY:  Yes.

MR ONEN Wl --

MR. GOMERY: |'mnot saying | agree with it, but
"' m saying that Congress has expressed it quite clearly and
has not nmade an economi c deci sion about it, has nmade a
deci si on based on other criteria. | don't think an
econom st using a neocl assical nodel would say that nakes
any sense, but | think that Congress has said repeatedly for
30 years that to themit does make sense.

MR BESEN: I'mreally interested in what the
second panel is going to say on this subject because |'ve
sort of been around people who have tal ked about diversity
for areally long tine --

|"ve been around for a long tine listening to
people to talk about this. It's really, really, really hard
to be rigorous about it. Maybe we're just guilty of | ooking
where the light is and that's possible, but |I've been around
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sone really pretty smart people who' ve tried hard to think

about this. One of the smartest people | know is Tom
Krattenmaker. He was on the network inquiry with ne, we |et
hi mthi nk about diversity all he liked. He nade a little --
he made very little progress, | think, no knock on Tom And
we all ended doing the stuff that we could do because that's
what peopl e do.

If one is going to talk about diversity, it seens
to me one has sonme burden to try to introduce an el enent of
rigor into this.

MR. GOMERY: Wiy is rigor the only criteria?

MR. BESEN. Because we don't know how to judge any
other way. Then it's just your vague opinion agai nst ny
vague opi nion and how s the conmm ssion or anybody el se going
to judge?

MR. GOMERY: Rigor is based on a certain set of
anal ysis of the world about how econom sts break down the
world and the fact is if you -- can you give ne a second
rat her than squint your face?

If you look at universities, there in fact are a
diversity -- a wide range of views of how to understand the
world. You can argue that neocl assical economcs is
superior to anthropol ogy or superior to sociol ogy or
superior to sonmething else by certain criteria, but that
doesn't make it the only appropriate and by its criterion
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rigor the only way to anal yze the worl d.

MR, BESEN. | didn't say that, to be clear.
Economics is rigorous. | would be delighted with any other
rigorous systemthat would shed light on this question.

MR. GOMERY: But you didn't answer the question of
why rigor is the primary criteria and, as best | gather, the
only criteria.

MR. BESEN: I'msorry, the only criterion?

MR. GOMERY: You could say it's not rigorous,
okay, | agree with you, but why is rigor the only criteria?

MR BESEN: Well, | guess | just don't know how to
deal with sort of fuzzy stuff.

MR. SAPPI NGTON: Well, Doug, did you have any
followup to that?

MR. GOMERY: |s there a way --

(Audi ence comments.)

MR. GOMERY: Maybe we should just do that, then.
W' || leave that issue for the next panel.

MR. SAPPI NGTON:  Jonat han?

MR. LEVY: | wonder if | could just try re-asking
David's | ast question with a little bit |ess finesse than he
enpl oyed.

He asked whether there were some other policy
t ool s besi des ownership regulation that m ght be usefully
considered to acconplish sone of the sanme goals that we've
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been tal ki ng about and he elicited some comments on the

subj ect of program access regul ations, but there's another
alternative that I1'd like to toss out briefly for comrent,
particularly in |light of what Bruce Onen was sayi ng about
diversity and the necessity for sone kind of a
consideration, a principled or organi zed consi deration of
barriers to entry.

And what | have in mnd are cable | eased access
regul ations. There are actually other regulations that
mandat e access to distribution capacity, of DBS, for
exanple, but just to keep it sort of, you know, short if not
sweet, | wonder if people would be wlling to say sonething
about the cable | eased access rates.

And | know this is one that Stan has -- there's
another old Rand report on this subject that Stan coul d dust
off at a mninumand also it's clear that he has an interest
in the Rockville Cty Council which is not commercial |eased
access.

MR. BESEN. Actually, there are nore things |I've
done subsequently in filings to the conm ssion. | think
it's sort of basically back to the question that Bruce
raised earlier, which is there are costs that are incurred
by the cabl e operator that in a sense others would like to
free ride on. Now, you may not like that term but to sone
degree that's what's going on
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In any event, you face a remarkably difficult sort

of -- kind of balancing test because it's not enough sinply
to mandate access, as you will, you want to mandate the
terms of access and so that turns out to be sonmething that's
sort of far fromstraightforward. And you sort of again are
kind of trying to bal ance these whatever benefits you're
trying to achieve by pronoting access w thout at the sane
time adversely affecting the incentives of cable operators
to build systenms and upgrade them and the |ike.

The conm ssion, as you probably know better than
|, sort of nuddled through on this score, but | think it
woul d be fair to say, not to use a dirty word here, that the
conmmi ssi on has never sort of rigorously supported the set of
rules that it ended up adopti ng.

MR. ONEN:. This raises the standard essenti al
facilities doctrine issues. In an antitrust context, that's
t he equivalent of the regulatory question that you're
asking: when is it appropriate to take the investnent of a
firmand open it up to use by its rivals in a rel ated
mar ket ?

And, as Stan pointed out, there are sone serious
i ncentive problens associated with doing that opening up, ex
ante incentive problenms, if the rule is in place. And
historically in antitrust, we have enpl oyed the essenti al
facilities doctrine very sparingly. It's really at |east
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supposedly the nost extreme cases |ike skiing in Aspen where

we go to these extrenes. Sonetines the Suprene Court goes
off the rails.

| guess what this suggests is that the courts at
| east have been wi thout exception reluctant to take the
ri sks associated with distorting investnent incentives nore
or less across the board in order to achieve the benefits of
an open access rule or an access rule and the regul ation
that necessarily goes with it if the access is going to be
meani ngf ul .

| think that one | esson the conmm ssion m ght take
fromthis is that they ought to be very careful before
inmposing a rule like that, at |east a serious rule, as
opposed to the rules that you have in this area.

MR. COOPER Well, certainly the notion of |eased
access is one that make sense to us. W always hear about
t he serious disincentives and so forth but in the end we
frequently see the facilities be deployed. The inportant
thing for us, and we have stressed this, is not to think
that one bit of access in one nmedi um sol ves the probl em and
that's sort of the thing we've been stressing here, is that
the need for additional rules in additional nmedia markets is
i mportant.

So whether it's a structural rule in one market
and a regulation in another market where we do observe a
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nonopoly or a duopoly, there are a variety of a set of rules

out there or instrunents out there and they ought to be
appl i ed across the nedia markets, not assumng that, well,
you' ve got access here, you don't need it any place el se.
The inmpact of that nediumis different than the other nedia.

This question of the incentives, | don't think the
conmi ssi on has cone close in those rules to underm ning
incentives if you |l ook at the behaviors across this
industry. The '92 act has allowed both the satellite
industry to cone into existence and the cable industry to
expand and so the |ack of incentives, the assault on the
incentives of the cable operators, whether it's from program
access or |eased access or public interest access, clearly
has not provided the sort of disincentive that you hear the
i ndustry noani ng and groani ng about.

MR. FERREE: Dave and Jim |'mafraid that's going
to have to be the last word for the first panel.

| want to rem nd the audi ence we are going to
reconvene at 2:30 for the second panel. And by the way, the
materials fromthis roundtable will be on the FCC website at
www. f cc. gov\ owner shi p.

We'll see you at 2:30.

(A brief recess was taken.)

MR. FERREE: Thank you. W are prepared to begin
t he second panel. | was rem nded once again just to give
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you the website address where these materials will be

posted. That is at www. fcc. gov\ownershi p.

Bef ore we begin the second panel, Comm ssioners

Aber nat hy and Copps have kindly agreed to come down and say
a few words about the roundtable, so I will turn it over to
Conmi ssi oner Aber nat hy.

Thank you.

M5. ABERNATHY: Hi, guys. Thanks, Ken.

| amvery, very pleased that you are spending so
much tinme on this issue. It is very, very tinely as we are
struggling with the role of nmedia ownership policies and
pronoting diversity and | ocalismand conpetition and what we
really need is we need a |lot nore and better information
just about where the market is going, howit's devel oping,
what are the conpetitive drivers, how are consuners
accepting and taking these technol ogi es.

So the roundtable format from ny perspective is
perfect to really explore all of these questions and address
t hese i ssues and ensure that we devel op the kind of record
that | eads to a rational decision and appropriate decision
t hat best serves the consunmers. And | am confident based on
what | have heard that you guys are getting into the depth,
the nitty gritty details of these issues and that's perfect.

So thanks so nmuch for com ng today. Your thoughts
and your perspectives are critical to the ultimte decisions

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
O » W N P O © © N O OO M W N B O

92
that we'll be making and I know as busy as everyone is that

this takes a good chunk out of your day, but we do
appreciate your time and your effort as well as the fol ks
fromthe FCC who are also incredibly busy and are taking
their tinme to work on this.

So thank you very nmuch and |I | ook forward to
reading the results and reading a summary of what happens
t oday.

Thank you.

(Appl ause.)

MR. FERREE: Thank you, Conm ssioner Abernat hy.
| have to raise this mcrophone after you speak, but
Conmi ssi oner Copps is going to follow nme and | know he needs
the m crophone rai sed as well.

Comm ssi oner Copps has al so agreed to cone down
and say a few words before this panel.

Conmi ssi oner Copps?

MR. COPPS: Thank you, sir. | don't know if |
need it quite that tall.

Good afternoon. | amdelighted to wel come you
here and to witness sone of the Roundtable on Omnership,
Diversity and Localism Diversity -- | don't know how we're
doi ng on that.

These are inportant questions that you all are
dealing with. They go to the fundanentals of what the
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Federal Communi cations Commi ssion does. They take ne, for

one, to ny primary obligation as a nenber of this

conmmi ssion, which is the public interest. W need to get a
better fix on these questions, the realities of conpetition,
the realities of voices and choices and diversity and we
need to spend sone tinme on that and we need to spend sone
noney on that.

| was delighted to |l earn this norning about the
announcenent of the nedia ownership working group. | think
that's a good idea. | do not know a | ot yet about the exact
pl ans or paranmeters that that group is going to be follow ng
as it goes forward, but I do think it needs two things to be
a success. One of those is resources.

It's not going to be a success unless the
conmi ssion puts adequate resources into finding out the
answers to sone of these questions that you' re discussing
here today and that doesn't nean that | expect that at the
end of the day all of a sudden we're going to have this
wonder f ul dat abase that everybody's vote is automatically
taken to a certain conclusion.

W may still have divergences in how we vote but
everybody on this comm ssion will have to hinge their
argunents or rest their argunents on a little nore solid
foundation than is currently the situation with the data we
have. |It's not that the data is poor, it's just that we
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need nore of it.

The second thing this working group needs is
st akehol der input and that's why I'mdelighted to see so
many fol ks here today. | hope it will really reach out to
our traditional stakeholders and to non-traditional
st akehol ders. Every Anmerican is a stakeholder in the great
conmuni cations revolution of our tinme and we need to be
soliciting input and eliciting input fromas many fol ks, as
many st akehol ders, as many vi ewpoints as possible, so |
appl aud you for getting us started down that road today. |
am very nmuch | ooking forward to your discussion.

| join Kathleen in thanking each of you for taking
time fromyour very busy schedules to be with us, to share
your perspective and your insights and your judgnent and we
are very much in your debt for doing so.

Thank you.

( Appl ause.

MR. FERREE: Thank you, Conm ssioner Copps. |
know you' ve been a strong advocate and a strong proponent of
gathering the best information possible in this area and
this roundtable is intended to be a step in that direction.

If we could just get that first panel to tell us
what data exactly it is we're supposed to be | ooking for out
there, that would be terrifically hel pful

The second panel today will address the question
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of ownership limts, diversity and | ocalismand the

noderators for this panel are Jonathan Levy fromthe FCC s
O fice of Plans and Policy and Joel Rabinovitz in the
General Counsel's office.

MR. LEVY: Thanks very nuch, Ken.

Wel cone to the session that's dealing with the
really hard questions. W have three distinguished
panel i sts.

On ny left here, Douglas Gonery is a professor of
nmedi a econom cs and history at the University of Mryl and,
aut hor of 11 books, one of which is particularly relevant to

today's di scussion, Wi Oms the Media?, jointly produced

wi th Ben Conpai ne.

On ny imediate right, Philip Napoli is an
assi stant professor of conmunications and nmedi a managenent
in the Gaduate School of Business Adm nistration at Fordham
University and his research focuses primarily on nedia

institutions and nmedia policy and he is also the author of a

f ew books, including Foundations of Communications Policy:

Principles and Process in the Requl ati on of El ectronic

Medi a.
Next to himis Joel Wl dfogel, a professor of
busi ness and public policy at the Wharton School of the
Uni versity of Pennsylvania, and Joel is also a faculty
research fellow at the National Bureau of Econom c Research
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He is the author of several inportant journal articles

relating to nedia and diversity.

| would Iike to nention at the outset here that at
t he back of the roomthere are packets containing sonewhat
nore detail ed biographies of our speakers as well as copies
of their short prepared statenents, so in addition to the
web address that Ken Ferree gave you, there's also sone hard
copi es back there.

As with the first panel, we sent our panelists in
this session two nulti-part questions that we asked themto
think about and try to address in today's discussion and |et
me just briefly sunmarize those before we begin the
panel i sts' presentations.

The conm ssion has | ong been commtted to
pronoting diversity. H storically, the conm ssion has
di stingui shed anong source outlet and viewpoint diversity.
That's sort of the set up proposition and then there are a
series of related questions, including what precisely should
be the conmi ssion's goals with regard to diversity; in what
ways, if any, does outlet, that is to ownership diversity,
ensure the type of diversity that the conmm ssion should be
pronoting; and then we have a few ot her questions, including
t he now standard plea for being pointed to enpirical to
support the conclusions in this area.

The second question has to do with pronoting
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localism Is localismproperly interpreted as | ocal

production of content, |ocal selection of content, the
production of information about |ocal affairs or sonething
el se? And then what does the enpirical evidence indicate
about the relationship between | ocal ownership of nedia and
the extent to which content is |local, content diversity and
quality and al so viewpoint diversity?

As with the first panel, we will be limting
presentations to 20 mnutes and | think we have a tinmekeeper

over here somewhere who will be nonitoring that.

So without further ado, I will turn it over to
Dougl as.

MR. GOMERY: Thank you, Jonathan. | appreciate
being invited to this. | think I take it as an honor to be

anongst col | eagues whose work | have read and admired and
respected for years. Since |I'ma tenured professor at a
uni versity, | have no disclosures to deny or anything |ike
that, it's just basically ne.

It was funny, | think, when we started that as
peopl e were kind of trying to figure out what this panel
was, it was |labeled -- and | wote this down -- econom sts
and academcs. So | think this is the academ cs side of
what's going on. So in the nature of full disclosure,
have to confess that | ama partial economst. | have a
B.A in econonmcs, an MA in econonmcs, and | would say
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given the earlier discussion, a pedigree that puts ne in

good conpany.

| took micro economcs fromPeter Steiner. | just
didn't read it, | heard Dr. Steiner at that point, Peter
give the lecture onit. But all that did was convince ne to
get out of economics. And so | didn't go to a business
school and I'mnot in an econom cs departnent, I'min a
conmuni cati ons program

So | actually, | think, understood pretty nmuch as
opposed to the person who had to retype all the words, what
the ternms were this norning, but | fundanmentally have to
argue that that's probably not the best way to go about it.

So let me make four points to try to help with the

di scussion. They are in the paper that Jonathan referred
to, so if you want to see the version with a few extra words
and commas put in, | suggest you read that.

My first point is | think the reason we are here,
at least as |'ve heard the introductions and all the various
di scussions is not because the market is working so well,
because it's not working so well. It's what | |earned as
Peter Steiner Lecture No. 7 called market failures, that
sonetinmes the market doesn't work in ternms of comng to the
best conclusion that we would like. [It's expressed by
conplaints in terms of people, it's expressed in filings.
It's expressed in a whole variety of ways.
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| renmenber when | read Henderson and Quant there's

a whol e | ot of assunptions enbedded in neocl assi cal
econonm cs and one of them just for exanple, is that you're
tal ki ng about honbgeneous goods and servi ces.

Well, | think if there's anything that's true
about comuni cation that |'ve |earned as a historian over
the years is that this is not a honbgeneous set of services.

The term "country radi o" | can assure you as a country
nmusi c fan nmeans a lot of things in a lot of different ways
to a lot of different people. [It's not just a sinple
category that we can do.

So I would say that what we're here for is what
econom sts, | think, would call negative externalities, that
the market is not working, people are upset about it, people
are conpl aining and they're conpl ai ni ng because of effects
that they think are out there, whether the effects are put
down correctly or not, but they believe that these effects
are real and inmportant in their |ives.

| recommend as a study for this James Hamilton's

Channeling Violence, which really tries to | ook at negative

externalities of TV violence, because | think he really does
zero in, to agree with Stan, rigorously on how this presuned
mar ket failure and he tries to deal with it in the way it

af fects peopl e and how people have tried to deal with it and
| don't think I would recomend to the conm ssion that the
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goal be that there be no violence on television -- | |ove

"Buffy the Vanpire Slayer" -- but that it be dealt with in
sonme context and the context does not have to be
neocl assi cal econom cs. The context can be a variety of
ways: ant hropol ogy, sociology, et cetera. I'mnot going to
defend all of those or go into themor even pretend | even
know t hem

What | try to do is look at them at these players
as they were called this norning, as a large significant,
| asting powerful -- Mark Cooper's words were |ouder --
institutions. So I confess that com ng out of the
Uni versity of Wsconsin many, many years ago, John R
Cunmmings et al. were still there in spirit and institutional
econom cs can help us try to understand them And that's
where social economic and political factors intertw ne.
It's not just a political econony, it's a |lot of other
things as well.

I f Who Owns the Media? has any value at all, it's

that it really -- it showed ne in trying to put that
together that there were these institutions and they didn't
just operate as traditional econom c units.

A second point is what we're tal king about then is
if people -- I"magreeing with nyself -- that we're talking
about performance, we're tal king about how wel |l these
institutions do. And let me suggest several criteria
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besi des the one that was the obvious single criteria this

nmorni ng and that was efficiency. The efficiency criteria
has ki nd of taken over Washington discourse. | give MIlton
Friedman and the long |ist of Chicago Nobel Prize w nners,

t hey have convinced the world that efficiency is what wll
sol ve our probl ens.

Let me just suggest Denis McQuail and his book,

Medi a Performance, which Philip will talk about |ater,
suggests at | east several others, so |l wll list six.

First is efficiency. | won't talk about it, you
heard about it.

Number two | would tal k about nultiple voices.
think that that's inportant in the kind of politics of al
this. W've heard sone discussion of it, but | think it's
central. It's not just an add-on, it's right there along
with efficiency as anong the criteria we shoul d consi der.

We shoul d consider public order. | don't have to
explain this exanple in the last few days, the last few
nont hs. The nedi a have been the source of how we knew about
9-11. That's how we got the information. None of us, |
assunme or one, maybe two people were in this room but it
affected all our lives and how we cane to deal with it.

Nunber four, we're interested in sonething about
cultural quality. W like to think that we have progressed
as a society, we are nore educated and that what cones
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t hrough our culture, the word popular culture was used

earlier, is sonething of quality, not some vast wastel and or
what ever, but sonething that the conmm ssion can do to

encour age that we have good progranm ng, not just

undi fferenti abl e progranm ng.

Fifth, | was surprised earlier it wasn't talked
about, technical change. The conm ssion has had a | ong
history of trying to do sonet hi ng about incentives about
techni cal change, here | think econom sts are right, with
some success and sone | ack of success.

And, sixth, the one that is squishy, |I do agree,
don't know how you get your hands about it, | studied it in
graduate school and if you think this is hard, you should be
nmy spouse who has to do the econom cs of Medicare and talk
about public health, then you're really tal king about --
that's equity.

W like to think that we live in a world in which
equal s are treated equally, but how do we do that? How do
we cone to that conclusion? Wo are we tal king about? It
was nentioned about stakeholders. |It's all of us. But
we're not all of us nicely invited here.

So | think there are criteria that go beyond
efficiency. 1've suggested nmultiple voices, political,
cultural quality, technical change, inequity, there could be
others, but | think that they ought to be at |east put on
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the table and then debated about how they intertw ne.

My third point is that if there is market failure
and we are dealing with performance, then what we're
obviously dealing with is inproving performance. W' re not
trying to go backwards, we're trying to go sonewhere ahead,
that we're better.

| thought it was explained quite well, but "Il
have to say that inproving performance for Business Wek,
for publicly held conpanies is "a total return for the year,
a total return for the past three years, sales growh for
the year, sales growh for three years, profit growth for
the year, profit gromh for the past three years, net margin
and return on equity."

Well, that's a very precise, specific definition
of what performance is and how you can judge that and
quantify it, et cetera.

But | think this is nore than sinply just a return

on equity or return on profit, but trying to struggle

with -- and it's not easy -- this public interest obligation
that the Congress has kept in from-- | notice John had the
1934 act -- and kept in throughout -- and I was stunned as

an observer to read that as the debate went on that it
remained in the '96 act. | nean, there's a constancy there,
there's a constancy that this public interest obligation
ought to be there and that's finally, | get to the question
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that Jonathan raised, and that is that's where both

diversity and localismcone in, it seens to ne, at that
point of trying to specify the public interest.

| applaud diversity. | think it's very, very
inmportant, but | struggle with it alittle bit
differentially than was displayed earlier. Yes, we have
BET, we have Lifetinme, we have Univision, we have the
D scovery Channel. 1'll vote for the Tacoma Park board

nmeetings as nore interesting than Rockville and have wat ched

bot h.

A PARTI CI PANT: You're one of the few.

MR. GOMERY: No, no. You want a study -- if | get
an extra mnute -- children now -- it's been shown by

psychol ogi sts, now |l earn nuch nore quickly how to use a
remote control, it's about age six nonths, than they do

| anguage or any other skill in life. So don't think that

j ust because there's a hundred channels that children who
haven't mastered | anguage, don't know what a percentage is
and will conplain about filling out their incone tax for the
rest of their lives don't know howto flip and get what they
want to see.

But the problemw th that kind of recognition of
diversity is that in the end soneone has to choose which
anong those that | amable to select. You know, it's not an
accident that Rockville and Tacoma Park are on. | live in
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Mont gonmery County. Guess what? Mntgonery County board,

when they negotiated the contract, selected those of the
ones that | should see and sone others that | shouldn't see.

I"'ma big fan of novies. | wanted Turner C assic
Movies for a very long tinme. The previous owner of the
cabl e conpany kept putting out questionnaires, every tine it
canme back that Turner C assic Myvies was the one that
everybody wanted to see, but they couldn't cut a deal
acceptable to their profit margins and we didn't get it
until we got a new cabl e conpany, another cable conpany
bought it out.

"1l bring up the bugaboo that's been kind of
lurking around the building all day and that is, of course,
Direct TV and Echostar. W were promsed in 1996 |ots of
choice in terns of who owned and who would give us this
diversity through direct satellite and, of course, we're
down now, as best | gather, according to CBS News this
norning as | woke up with nmy radio, to one. So it's not
just that we have a lot of choices, it's who selects those
choi ces for us.

Secondly, in ternms of localism that's been
anot her comm ssion trait for a very, very long time and it
seens to me if it's possible even harder than diversity.
And it's harder because network econom cs, radio or
tel evision or whatever, just nake it one that is very, very
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difficult to fight.

Point four. Meeting the public interest. Let ne
say that | do believe the comm ssion has its own peculiar
Washi ngton way -- you have to live in this tribal town for a
while to understand that goes on in these things -- has
tried to struggle with it. And let nme just nmake three
recommendations at the end, just to give you ny take on the
deal and things that | would suggest people ook into or try
to -- plug problem --

| think although radio was free -- | think, for

exanpl e, Pat Aufderheide's wonderful study, Conmunications

Policy and the Public Interest, and others have really

denonstrated that it hasn't worked. Wat we've gotten are
fewer conpani es owning radio stations and despite the
| abel ing of various formats | think nmuch | ess diversity.

| can only do country nusic, of course, | haven't
done a study, but there's now a huge dispute in the country
musi ¢ worl d about how radio has really hurt the devel opnent
of the art form because all stations have this bias towards
a star systemthat doesn't help the traditions that have
been devel oped in the past, focuses only on certain artists,
et cetera, et cetera. You get a honogeneity, so | guess in
a sense |'m arguing agai nst nyself.

So I woul d nunber one suggest that that be
revisited. | think the -- | don't think that's worked and |
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think I long for the older radi o days when there were |ots

of crazy non-rigorous rules, but we did get nuch nore
diversity in radio

Nunber two, on the 13th of Septenber the
conmi ssi on asked for comments on relaxing the newspaper-TV
station cross-ownership rule. [|'mabout to be piled on here
now, and | can feel it, but | actually think that's not a
bad rule. | know it was devel oped historically for a | ot of
ot her reasons, but what we have today are nore newspapers
nonopol i es than ever. And so |I'mnot sure why we shoul d
give the right to these newspaper nonopolies to own
television stations. Were is that in the public interest
of the United States of Anerica?

| think we get sone nore diversity and the
possibility of some localismif we kept the rule. Maybe
that's not why it was started, but | still think it works.

A final point, the cable rules, on the 13th of
Sept enber, the comm ssion called for conmments on rel axi ng
the cable ownership rule. That's been discussed. Mark
provi ded sonme interesting exanples. And | agree with Mrk
there as well.

Even the politicians who have now begun a little
bit to react to the Direct TV dish nerger realize, you know,
Ji m Bunning not nmy favorite pitcher, but a Senator from
Kentucky, put it, you know, ny constituents now have two
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choices. | don't think that's a real good idea and | think

that if we can have at |east sone differences in
institutions in the cable industry, then that's good. |
don't see anything wong with that.

So ny final points, to sumup, externalities need
to be considered. | think we need to | ook at other nodels
t han neocl assical economcs and try to connect with
different disciplines and specifically |I think that | would
recommend to the conm ssion as a hunbl e stakehol der, one
person with one renote control, that they rethink the radio
ownership policy, they keep the newspaper rule and they keep
t he cable rule.

Thank you very nuch

MR. LEVY: Thanks, Douglas. |'ve got a slightly
different take on Jim Bunning than you do. He actually is
one of my favorite pitchers, possible because | was
fortunate enough to see himpitch a no-hitter in person
agai nst the Boston Red Sox.

MR. GOMERY: | unfortunately lived in Philadel phia
when they | ost the pennant after being ahead -- with 20 days
to go, they blew the 1964 pennant, so | do confess nmy Jim
Bunni ng bi as.

MR. LEVY: | |iked himwhen he played for the
Detroit Tigers. Anyway, that's neither here nor there.
Nei t her here nor there.
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Qur next speaker is Phil Napoli.

MR. NAPOLI: Thanks, Jonat han.

|"mgoing to try to discuss both diversity and
localismfrom as the title suggests, a policy analysis
perspective. | have sort of two goals here. One is to try
to build on what we actually tal ked about in the previous
session with this idea of bringing some sort of enpirical
rigor to these -- again, to use a termused | ast session --
nore fuzzy policy principles.

| do believe that there is plenty of roomfor
enpirical analysis, but the first thing we need to do is
devel op very clear and precise definitions and effective
enpirical analysis wll grow fromthat.

So that's what I"mgoing to try to do first and
t hen, second, also, | took the request for data perhaps a
little too literally and | spent the past couple of weeks
doing a lot of nunbers crunching, so l'mgoing to try to
present some anal yses that bear on both the diversity and
| ocal i smi ssues.

Starting with diversity, this is ny take and it's
a bit different fromthe traditional FCC source outl et
vi ewpoi nt diversity, but all those conponents are actually
enbedded in this. This is ny take on diversity, its
conponents, its subconponents, and its assuned
rel ati onshi ps, source diversity, which I shall define as
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| eading to content diversity, which in turn leading to

exposure diversity. And I'll define these as quickly as |
can.

Source diversity includes within it both diversity
of ownership and that can be defined both in terns of
ownership of the progranm ng or ownership of the outlet.
Al'so included within ny definition of source diversity is
this notion of workforce diversity and that's refl ected
in-- what's their current status these days -- the EEO
rules which | understand are headi ng back to the Suprene
Court, right? The notion of enploying different ethnicities
and genders in the workforce. That also falls within this
concept of source diversity.

Content diversity which is really to ne where the
greatest struggles have lied and the greatest sort of
desperation as far as how we go about neasuring these
issues, really, I think all the source diversity conponents
are fairly easily neasurable. The FCC traditionally uses a
noti on of viewpoint diversity which gets into the notion of
di fferent perspectives, different takes on different issues,
et cetera, also and nore comonly used, though certainly a
ot less precise is the notion of format or programtype
diversity, different types of cable channels, different
radio formats, different programgenres, et cetera.

And then third also relevant at this stage | think
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is the notion of denographic diversity, best reflected,

think, in some of the statenents of former Chairman Kinnard
as well as in recent conplaints fromgroups such as the
NAACP reflecting the notion that nedia content does not
reflect sufficient diversity of genders and ethnic groups,
et cetera.

VWhat I'mhoping is clear that |I'm mapping out is
the basic steps to the necessary types of enpirical
assessnents that need to be done in that and these all in
fact represent fairly -- | wouldn't say easy, but neasurable
concepts that could be applied to the assessnent of any type
of structural base regul ations.

And, lastly, this is where | think | go a bit
beyond traditional policy thinking is the notion of exposure
di versity, which reflects this notion that in fact when we
| ook back to the marketplace of ideas netaphor that sort of
gui des diversity policy, the notion that the diversity of
avai lable information |l eads to better inforned voters, say,
or, for that matter, froman econom c theory standpoint,
nore satisfied consunmers by providing people with the
ability to expose thenselves and to consune a diversity of
i deas or consune information froma diversity of sources,
et cetera.

| define that two ways. Horizontal exposure to
diversity refers to the notion of how diverse is nedia
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consunption across audi ences, that is, how are audi ences

di stri buted across avail abl e content options; vertical
diversity referring nore to the notion of howis one
i ndi vi dual's exposure to diversity, how does that appear.
That is how many different types of content does an
i ndi vi dual expose thenselves to or sources, et cetera.

And the reason | want to propose this as a
di mensi on of our policy thinking in this area really adds
sone relationship to the traditional econom c policy issues,
which is that we don't make policy very often w thout sone
sense of howit's going to affect behavior. W don't
necessarily directly regulate in the context of where
consuners can spend their noney or how they can spend their
noney, but we change interest rates and nake other policies
under assunptions about how consumer behavior will change in
response to that.

| think the same should hold true for nedia
policy, that media policy should be guided with a greater
under st andi ng of how changes in the structural or content
di mensi ons of the media system actually affect individuals
or audiences in the aggregate in terns of their nedia
consunption patterns. Not to say that we should be
regulating in the nanme of trying to mani pul ate audi ence
exposure patterns, but at |east nmake policy with an
under st andi ng of how exposure patterns will change if the
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nmedi a system or market is changed structurally in one way or

anot her.

That being said, when we | ook to diversity policy,
one thing that | think sonetinmes gets neglected is barriers
to diversity. A study that the FCC actually comm ssi oned
back in '99 addressed the issue of mnority formatted versus
non-mnority targeted format radi o stations and to what
extent did mnority formatted radio stations earn less on a
per audi ence nmenber basis than non-mnority formatted radio
stations. And the neasure that's used here is a power ratio
which real briefly is a neasure of a station's share of
advertising dollars in a market divided by its audi ence
share in a market. So the higher your power ratio the
better job you' re doing of nonetizing your audience.

And we | ooked to mnority-targeted versus
non-mnority-targeted stations and here | actually went
beyond what was done in '99 and have audi ence data, so
mnority-targeted stations are those stations with an
audi ence conposition of greater than 50 percent mnority.

M nority-targeted stations power ratio of .82,
non-mnority-targeted stations power ratio of 1.06,
suggesting a significant difference between stations that do
target mnorities and stations that don't.

And what |'msort of building towards here is this
notion that nedia policy should not just |ook at policies
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designed to establish nedia outlets that provide diverse

content or support under served audi ences, but that the
mai nt enance of these outlets m ght need sone attention
because there are sonme econonm ¢ handi caps that they m ght
suffer.

| won't go through this one in a ton of detail,
just to let you know that | al so conducted a fairly
obviously detailed analysis that | ooked at a variety of
mar ket | evel and station |evel factors primarily concerned
with whether -- and this is in the handout, too, so better
there than me running through all these -- w th whether
mar ket and station |evel factors affect a station's power
ratio.

And what we found, again, to focus on the nost
relevant information, is that the greater the extent to
whi ch a station's audience is conprised of either
African-Anmerican or Hispanic listeners, the |ower are those
stations' power ratios. So this was again trying to provide
a nore substantive, multi-variant analysis that |ooked at a
range of factors.

| al so have sone interaction terns in here which
| ooked at the question of whether or not that relationship
between mnority conposition and power ratios was a function
of the nature of the individual markets in which these
stations served and no real significant effects there, but
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the key thing was a significant relationship between

mnority conposition and station power ratios suggesting
that mnority audi ences tend to be undervalued relative to
maj ority audi ences by adverti sers.

That m ght be a factor think about as we consi der
the preservation of mnority-targeted nedia outlets because
we do know, and | think Joel's research has shown this, that
m nority-owned nedia outlets do tend to have a nmuch greater
i kelihood of presenting content that appeals to niche
audi ences.

Okay. A quick switch of gears to diversity
issues. |'ll get to that actually in a m nute.

When we | ook at diversity policy, | just want to
start with thinking about what have been the traditional
rati onal es and when we think about the traditional
rationales for -- I"'msorry, did | say diversity? Localism
policies now They've been both political and cultural.

Politically, we think about |ocalism-- and you
have to renmenber that |ocalismpolicies don't just exist
within a nedia context, they are the logic that underlies
| ocal i zed control of schools and | ocal governnents,
et cetera. And there is value in the nation of
decentral i zed decision making, political value, cultura
val ue. Decisions made locally so that content will reflect
| ocal cultural preferences, viewpoints, et cetera.
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So we have both these political and these cul tural

rationales for localismpolicies in the United States and
we' || keep those as a backdrop for assessing the |ogic of
| ocalismpolicies as they currently exist.

In practice, when we tal k about how | ocal i sm has
been put into practice froma policy standpoint, there's
been first a focus on the notion of |ocal ownership. That
is, trying to preserve nedia outlets in which the ownership
is based in the market that's being served. That's been a
fairly common concern and soneone hopefully will have sone
data that's relevant to that today

In addition to that, there's been the notion of
| ocal programm ng and that dinension of |ocalismhas been
defined two ways, first within the context of locally
produced content and second within the context of content
t hat addresses |local interests and concerns.

The general presunption that has existed is that
content produced locally is nore likely to be content that
addresses local interests and concerns. Cbviously, one is a
fairly content neutral conponent. Were is it produced? 1Is
it filmed locally, is it produced by the |ocal station?

In some cases, that's been the defining standard
for assessing localismpolicies. In other cases, we' ve used
a nore rigorous standard. That is, how about that content?

Is it actually directed at |ocal interests and concerns?
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And one of the key issues that | think requires a

ot nore enpirical attention is whether or not there is any
kind of relationship between the point of origin of content
and whet her that content indeed addresses |ocal interests
and concerns. And so again that's taking us, as in the
diversity case, into a level of analysis that | don't think
has been particularly common in policy making, requiring
nmet hods that | don't think are too conmmonpl ace in

traditi onal econom cs based policy anal ysis.

So in an effort to try to get at sonme of this,
whet her or not, for instance, |ocal ownership has any
relationship to | ocal content, we did a study that |ooked at
in particularly in this case public affairs progranmm ng,
public affairs programmng as a limted neasure of the
extent to which a television outlet is providing content
t hat addresses |local interests and concerns.

Certainly I think you can broaden the definition
beyond this, but in this particular case we were able to get
data on local public affairs programm ng and the question we
| ooked at first was do stations that are owned locally
present nore or |ess local public affairs progranmm ng than
stations that are not owned | ocally?

And we | ooked to that, we had a sanple of 111
stations, a random sanple drawn nationw de, and we | ooked at
t heir program schedul es and we contacted themin those cases
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where we needed sone help in determ ning whether or not a

programwas a |local public affairs program That is a
program produced locally and fitting the comm ssion's
definition of a public affairs program

And what we found in this case was that if a
station was |l ocally-owned it devoted about 1.5 hours for
this two-week period that we studied to |l ocal public affairs
programmng. In contrast, if a station was not owed
locally, that station devoted about .85 hours during that
two-week time period to |ocal public affairs programm ng.

| shoul d enphasi ze, though, that that difference
on the surface seens fairly significant, but did not quite
reach the levels of statistical significance that we
generally like to see. So real strong evidence there of a
rel ati onship between | ocal ownership and | ocal public
affairs progranmm ng.

That being said, we went a bit further and | ooked
at a variety of, again, marketplace factors, station |evel
vari abl es, things that m ght hel p us understand what |eads a
station to present |ocalized content, at least in this case
in the formof local public affairs progranm ng.

What we found, we | ooked at market denos,
tel evi si on househol ds, average household i ncome, mnority
popul ation. W | ooked at conpetitive conditions, how many
public television stations were in the market, what |evel of
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cabl e penetration was there, how many commercial television

stations were in the market. And then our primary concern
there was station characteristics. Station revenues,

whet her it was VHF or UHF, whether it was a network
affiliate.

And then nost inportant, the two at the bottom
was the station owned locally, that was nunber one | was
interested in, and, nunber two, what was the national
audi ence reach of the owner of that station, trying to get a
sense of whether or not, for exanple, the 35 percent
ownership cap would have any bearing on the issue of |oca
public affairs programmng. That is so the larger the total
audi ence reach for the group that owned this station that we
were studying, we wanted to see if there was any
rel ati onshi p between group size as far as audi ence,
househol d audi ence reach and | ocal public affairs
pr ogr anmm ng.

And in this case, what we found was no neani ngf ul
significant relationship. That is, there doesn't appear to
be a rel ationship between | ocal ownership or station group
size and levels of locally produced public affairs
programmng. So if local public affairs progranmng is
sonet hing that the conm ssion would like to see nore of, it
doesn't appear, at |east based on this sanple, that
structural regulation in the formof |ocal ownership or
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audi ence based ownership caps is an effective neans of

addr essing that.

However, when we expanded a little to wi den the
definition of public affairs programm ng to include not only
progranm ng produced locally, but all public affairs
programm ng, including syndicated programm ng or network
feed public affairs programmng |ike Meet the Press,
et cetera, we get sonme slightly different results.

We find, for exanple, whether a station is a big
four network affiliate is positively related to the
provi sion of public affairs programm ng, which is not
surprising given that the big four networks, | think all of
themat this point, provide some form of Sunday norning
public affairs progranm ng.

However, | think the other inportant result here
is the fact that | ocal ownership does energe as significant
in this context. That is, |local owners were significantly
nore likely to provide nore public affairs progranm ng under
this broader definition of public affairs programmng. So
perhaps if we think about |ocal public service a bit nore
broadly and accept the notion that perhaps |ocalized
interests can in fact be served by choosing content not
produced | ocally, the best exanple |I saw in this sanple that
we generated was stations in Florida that were carrying
syndi cated public affairs programm ng dealing with senior
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citizen issues.

Now, it wasn't produced locally, but that to ne
reflects sone effort to programto local interests and
concerns. So it really would depend on what sort of
definition of public affairs program ng we woul d consi der
nost i nmportant.

But in this case, we ended up with significant
expl anatory power. And, again, | know I'msort of flying
t hrough the nethods and all the statistics that are
presented here, | don't have a lot of time, but | just
wanted to present this as an exanple of the type of research
that I think could be done on a nuch |arger scale. This is
an issue that cane up in the last session. | have sone
i deas about the type of databases that we could really
exploit to get at sone of these fuzzier issues about
| ocal i smand diversity.

What it requires, though, is a willingness to
engage in and | think to accept, which is the aspect of this
I"'ma little concerned about, data and anal yses that don't
fit conventional econom cs based approaches to a policy
analysis. And | think once we accept diversity and |ocalism
as policy objectives on par with conmpetition, we have to be
equally willing to accept nmethods and data that m ght not
fit traditional nodels.

So to wap upon the localismissue, | think we
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m ght need to question whether |ocal ownership has the

effects that we woul d expect, but also do a |ot nore
research into whether or not |ocal production of content

does nean content that addresses |ocal interests and

concerns.
Thanks.
MR. LEVY: Thanks very nuch, Phil.
Now we' || nove to Joel Wal df ogel
MR. WALDFOGEL: If | could just get this conputer
wor ki ng properly -- let's see.

Can we project this again?

Oh, there we go. Geat. kay.

| should say I'm an academ ¢ and an econoni st, an
unr epent ant econom st, in fact, and a fan of rigor on top of
all of that, so | just wanted to get that out in the open.

A PARTI Cl PANT: And how do you feel about Jim
Bunni ng?

MR. WALDFOGEL: | have no views, although | do
live in Philadel phia, so maybe that qualifies nme for
somet hi ng.

| guess ny talk is of the followi ng nature. 1've
been doing enpirical work on topics, | guess, related to
things we're tal king about for the |last few years and |
wanted to review sone of the findings | have that | think
are relevant both to consolidation and to | ocalismand so
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that's the hope anyway.

| guess what | want to do is talk a little bit as
we go about the following things. First, nedia markets and
mnorities in context, then a bit of the recent history of
what's been happening to ownership, sone review of studies
|'ve done on the effects of consolidation on both
programm ng content and on behavior and then a m ssing
bullet in this slide is the next step and the | ast step of

the talk is to discuss |localismand sone prelimnary results

and sone new research |'ve been doing that's, | think
relevant to that. And as we go, maybe we'll talk about new
medi a and maybe we' ||l tal k about other types of research
needed.

So setting the stage for thinking about nedia
mar kets and particularly local nedia markets and minorities,
an inportant fact that many peopl e know but maybe not
everyone knows is that content preferences differ very
sharply between bl acks and whites, between Hi spanics and
non- Hi spani cs and this is obviously evident in radio where a
handful of formats attract two-thirds of black Iistening and
collectively attract sonething like 5 percent of non-bl ack
listening; where a single type of radio station, that is one
that is Spanish | anguage -- and, of course, that really
reflects many types of stations, but all those that have
Spani sh | anguage col l ectively attract about half of Hi spanic
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listening and | ess than a percent of non-Hi spanic |istening.

One could go on and on. In television top rated
shows anong whites tend to be bottomrated anong bl acks and
vice versa. |In newspapers, in markets that have nultiple
papers, typically the preferences are quite different for
t he product. But just a fundamental fact about nedia
products again is that preferences differ strongly across
gr oups.

Now, another fundanental fact is that these
products tend to have fairly high fixed costs relative to
the size of the market and as a consequence there are
conparatively few products per market. Now, |'mthinking
especi ally here about |ocal products and as we go we should
tal k about the extent to which the multiplicity of national
products is or is not relevant to |local markets, but in
newspaper markets, for exanple, there is typically a handful
of daily newspapers, or fewer, depending on how you count.
In radio stations, there are on average about 25 stations
avai l able on the dial across the top 200 or so narkets,
et cetera. So these are fairly small nunbers of products
relative to the size of the market.

And this raises the question of what | would term
who benefits whom |If there are big fixed costs to
provi di ng sonme product, we only get that product if enough
people actually want it. So if |I want a certain kind of
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programmng, it only arrives and is available for ne if a

| ot of other folks also want that kind of programm ng.

So it turns out in some studies that | have | ooked
at that, for exanple, the nunber of radio stations targeted
to blacks is sensitive to the nunber of blacks in the
mar ket, not sensitive to the nunber of whites. [|f anything,
it decreases in the nunber of whites. The extent to which
t he newspaper appeals to blacks is sensitive have the
fraction of blacks in the market, et cetera.

Generically, | guess, in |ocal nedia markets,
one's satisfaction as a consunmer depends on the nunber or
fraction of persons who share one's product preferences.

Now, as a consequence of all this, markets tend to
deliver |less satisfaction to small groups with atypi cal
preferences and there is evidence, | think, in sone papers |
provi ded that you can get your hands on if you're
i nterested.

Now, | should say, since |I'm an unrepentant
econom st, that this is not necessarily inefficient. It may
or may not be inefficient, but I want to be clear that this
is not necessarily saying that that is an inefficient
out cone.

Okay. That's just the backdrop agai nst which
t hi nk about sonme of these things.

Alittle bit of recent history that probably many
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of you know better than |, there's been a | ot of

consolidation, especially in radio but in other nedia as
wel I, increased ownership concentration and a reduction in

t he nunber typically of mnority-owned outlets. And there's
a question about whether this is a problem And | don't
take it on faith that this is a problem

There is an interesting and deep questi on about
how woul d we know whether this is a problemand so |I've
proposed that we would |ike to | ook at the follow ng things
at least to help us think about this. 1It's still not an
easy question, but at a mninmumwe want to know what are the
effects of these changes in ownership on progranmm ng, what
are the effects on the tendencies for different types of
persons to consune, that is to read, to watch, to listen
And beyond that, and here | guess | -- maybe | step away
fromtraditional econom c outcones, but | propose we m ght
want to | ook at other kinds of outcones |ike political
partici pation.

There's a question of whether nedia are special,
are nmedia unli ke wi dgets, whatever are w dgets are, because
t he consunption of nedia products affects the way in which
we participate in political contests or, to put it in a
drier way, that econom sts like to think that, you know,
medi a affects our costs of political participation because
it provides us wth information, both through the content
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and the adverti sing.

In any event, these are outcones that may be
especially inportant for nedia nore so than other kinds of
products whose antitrust scrutiny, et cetera, that DQJ
usually is charged with

And, by the way, these kinds of outcones or these
kinds of effects are, | think, also the kinds of effects one
wants to look at in thinking about localismand I'll try to
get to that, too.

Al right. The effects of consolidation on
content. It goes back to Steiner and it's been discussed
many tinmes today that ownership concentration or increased
owner ship concentration nmay pronote variety and that's sort
of been true in principle for along tine. 1've actually
recently done sone work with Steve Berry | ooking at radio
mar kets and since 1996, the tel econs act, there has been an
enor nous anmount of consolidation, huge increases in
ownership concentration and if you |look at that, you do see
that markets with greater increases in ownership
concentration have greater increases in the nunber of
programm ng formats on the air, so two cheers for nonopoly.

Simlarly, if one | ooks at newspaper markets, ny
doctoral student, now a professor at Mchigan State, Lisa
Ceorge, did a nice paper, part of her dissertation, |ooking
at a simlar question in newspaper markets and increased
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concentration in newspaper narkets tends to lead to nore

variety in the sense that the products sort of have nore
topics covered or if there are nultiple products they are
spaced farther apart.

So part of the story here is that Steiner's
conjecture seens to have sone evidence to support it. There

are questions about whether this is real variety as opposed

to Sunoco variety -- you know, at Sunoco where they have two
types of gas and many types of punps -- but nonethel ess, the
evi dence here -- aml|l amfirmy believer that we should have
evi dence -- says sonething nice about consolidation.

It's not clear here, however, in the data |I've
| ooked at whether this is particularly good for mnorities,
so that's an open question, but anyway |et ne nove on from
t hat .

There's a separate question beyond sinply
owner shi p concentration which is about kind of racial
identity of the owner, if you'd like. Now, it's not obvious
particularly to an unrepentant econom st why the race of an
owner woul d nmake any difference whatsoever to the sort of
content offered on a station.

Now, it's a fact that nost black-targeted radio
stations are white-owned, okay? So that even nakes it |ess
obvious in sonme sense what one should expect. But if you
| ook at the data, and |'ve done this in a paper or two with
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Peter Siegalman, if you | ook at cross markets or over tineg,

markets with nore bl ack-owned stations have nore

bl ack-targeted programm ng after accounting for the stuff
t hat shoul d have determined it. Markets with changes on a
bl ack- owned stati ons have changes in the nunber of

bl ack-targeted stations. So ownership does seemin
equilibriumto have an effect on the anount of content
targeted at a group, okay?

So one view about worrying about the race of
owners is that it's just a concern over who gets rents, that
there's no effect of such policies. But the evidence that
we' ve nustered suggests or indicates to us that these
policies are not inconsequential. That is, policies that |
guess used to exist pronoting mnority ownership of
stations. It still doesn't indicate whether it's a good
time or a bad thing, but it's not inconsequential, so it
can't be dism ssed on the ground that it's nerely rent
transfer.

kay. Let nme talk a little bit about
consolidation and its affects on behavior. Media are
arguably inportant to political behavior because nedia allow
t he conmuni cation of content and al so all ow advertisers
access to audiences, so presumably if you want to get a
bl ack-targeted political nessage to the audi ence you intend
and not sort of pay for a lot of listeners you didn't want
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to target, you'd like to have outlets that have

predom nantly bl ack audi ences, so one question, again, is
whet her kind of the configuration of targeting has an effect
on behavior and in a study |I've done with a coll eague at
Penn, Felix Oberhol ster Ghee, we asked the follow ng
guestion: How does the tendency for blacks to turn out to
vote relate to the presence or absence of bl ack-targeted
nmedi a outl ets here?

And in this context, the outlets we're thinking of
are |l ocal weekly newspapers and radi o stati ons because
really those are the only nmedia outlets that sort of can be
classified as black-targeted or not. One could think in TV
| ooki ng at program by program and I'll be doing that soon,
| hope, innmy life. |In any event, when one |ooks at this
question, one finds the foll ow ng:

The tendency for blacks to vote is higher in
pl aces that have bl ack-targeted nedia outlets. Furthernore,
one cannot just | ook across cities, but also over tinme since
t here have been changes in the nunber of black-targeted
nmedi a outlets and | ook to see whether this relationship
appears over tinme as well and it does.

One m ght furthernore wonder whether it's about
ownership or about targeting. | wish | had an equivocal
answer here, | don't. Both seemto matter. \When both are
allowed into the enpirical analysis, both seemto matter.
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don't think this is the last word on the question, but this

is an exanple of an outcone that we mght care about and it
seens to be affected by the configuration of media products
avai | abl e.

Al right. Let ne talk alittle bit about
| ocalismand here I"'mgetting -- | guess |I'mgetting into
newer research and with all this research I'mreally
interested in how | can make it useful to the policy
di scussion and what we mght think is true and not true
about it. Anyway, |let ne keep going, though.

So localismis a hard problem [It's not clear
what is nmeant by localism | nean, it's not clear do we
mean | ocally chosen programm ng, |ocally produced
programm ng? And | don't know the answer to that.

Does | ocal programm ng matter? 1In a nulti-channel
environment with many, many channels, does it matter what's
offered locally if people can sort of choose any of 500
channel s on the satellite?

Having said that, let me tell you a bit about what

|'ve been |ooking at lately in television. |'ve been asking
the follow ng question in large TV markets. |'ve been
asking, well, how does the nunber of apparently

bl ack-targeted half hours vary with the fraction black in
t he mar ket ?
So the notion here is to ook at sort of viewer
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| evel data and aggregate audi ences for each half hour on

each channel and ask which of these half-hour shows has an
audi ence 90 percent or nore black? And |I've done it with 75
percent, 50 percent, whatever you liKke.

And maybe not surprisingly, markets that have a
hi gher fraction black in their population have a ot nore
bl ack-targeted | ocal half hours. And furthernore, the
tendency for blacks to watch television, that is, watch
| ocal television in that market, is higher in markets that
have a | arger fraction bl ack.

Now, ny first reaction to that, and |I'mvery
interested in hearing what we all mght think about this is
that that suggests that the presence of 500 channels -- |
mean, a nmade up nunber, but the presence of many, many
non-| ocal, nationally-originating channels isn't enough to
make the | ocal choices irrel evant because they're rel evant
in the sense that they induce sone behavior. They are
pi cked up in view ng behavior.

| can show you sone pictures that illustrate what
|"mtal king about. This is a picture relating on the
hori zontal access the percent of |ocal population that's
bl ack. ©On the vertical access is the nunber of these half
hours that | deem bl ack-targeted because their viewerships
are 90 percent or nore bl ack-targeted.

And, by the way, this is all in non-evening prine
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time hours, soit's not -- where, of course, this couldn't

oper at e because there the progranmm ng deci sions aren't made
on the basis of who lives in the locale. 1In any event, it's
a clear and obvious positive relationship.

The second part of this, as | nentioned before, is
that this shows a tendency for blacks to watch tel evision.
So the positive relationship here, which is a best fit line
t hrough the triangles, shows the relationship between now
t he percent black on the horizontal axis and on the vertical
axis this is the nunber of half hours of non-evening prine
time, basically I ocal programm ng watched per week.

And so it rises across markets with the fraction
black and this is for blacks. The flat line is for
non- bl acks or primarily whites, but everybody el se who is
not bl ack.

So this suggests to ne that |ocal progranmm ng
deci sions are not inconsequential. | don't knowif that's a
bol d pronouncenent or not, but that's what it suggests.

Let me finally talk a little bit about some work
| ve been doing on the effects of |ocalismon behavior where
here the neaning of |localismhas to do with the introduction
of national newspapers into | ocal markets and the question
here is howis it that national newspapers affect both the
posi tioning of the incunbent |ocal papers, the | ocal
dailies, as well as the behavior of the targeted audi ences
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for these national papers?

And the prelimnary results are as follows. As
you have increases in the circulation of these national
dailies, you have reductions in the circulation of the |ocal
papers anong the audi ences targeted by these national
papers. You have sone repositioning, the |ocal papers seem
to becone nore |ocal, they nove sone of the reporters out of
national and foreign opinion stuff and toward | ocal things.
But | ocal political participation by audi ences targeted by
t hese national products seens to decline in |local elections,
al t hough not in presidential elections that are, of course,
covered by both national and |ocal papers.

Now, all of this suggests that content origin
matters. | can't tell you that it's a good thing or a bad
thing, there is a mx of things going on. Because on the
one hand sonme set of consuners is being distracted from
| ocal affairs while on the other hand the | ocal products
maybe are becom ng nore informative about |ocal affairs,
al t hough they may or may not be nore read than they were,
but it's not inconsequential. The conpetition between
national and | ocal nedia products have sonme consequences for
out cones that we may care about.

It's in some sense a deci sion above ny pay grade
to decide whether it's a good thing or a bad thing, but I
t hink those who need to make these decisions mght want to
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have this information at their disposal. This, too, is

research |'ve been doing with Lisa George at M chigan State.

Let me just conclude by -- well, thanking those
who organi zed this for involving ne, but al so applauding the
comm ssion's plan to really put together data in a
systematic way. |It's a very feasible project to do so.
It's work, it's a fair anount of work, but it's very
feasible and | think putting data together in a way and
maki ng them accessible to interested parties would really
pronote sonme research and woul d al so nake the process of
eval uating things as they conme up within the conm ssion nuch
easi er.

| think at various tinmes |'ve visited the
conmi ssion over the years | hear overworked econom sts
sayi ng, you know, we don't have tinme to undertake certain
kinds of things and I think having a standi ng dat abase or
series of databases could nmake it very easy or conparatively
easy to quickly answer certain kinds of questions.

Thank you very much

MR. RABINOVI TZ: Thank you very nmuch. | want to
thank all of the panelists for your coments. W seemto
have gotten much nore concrete exanples in the non-economc
part of the discussion than we have in the economc part.

MR. WALDFOGEL: Them s fighting words.

MR. RABI NOVI TZ: Actually, l|eading off of your
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| ast comment, what kind of data should we be | ooking for?

mean, specific --

MR. WALDFOGEL: For each nedia, there are good
audi ence data. So, for exanple, for radio, Arbitron has
very detail ed data by gender, by day part, by -- and they
al so have it by race for large markets. For TV, there is
Ni el son data. For newspapers, there's Audit Bureau of
Crcul ations data that has circulation of every newspaper by
zi p code, except the New York Tines, they don't participate,
but I think -- and then in conjunction with that you want to
have information on the prices paid by advertisers.

Now, of course, it's hard to get real data on
prices because rate cards are not really prices although
they're sort of prices, but nonetheless one could try.

There are data on prices in all these nedia. There are al so
data on the prices of subscriptions, that is, prices paid by
t he consuners, the direct consuners of the information as
opposed to the advertisers for, | think, all these nedia
it's possible to get sone information.

But on top of a nmedium by nediumdata set, | think
one wants to have sone data that allows you to | ook at cross
consunption patters, so that neans househol d data that asks
peopl e what newspaper do you read, what radio station or
stations do you listen to or what TV stations do you watch
and do you use the Internet, et cetera. And such data sets
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do exist. | don't know how good they all are, but | think

it would be inmportant to have those in addition to the
medi um by nedi um dat a.

MR. RABI NOVI TZ: Suggestions by others?

MR. NAPOLI: I'Il just build on that, really, what
Joel is saying, but then in addition to that, | would
suggest also on top of it sone systematic efforts to gather
and anal yze nedi a content across a variety of dinmensions.

We haven't done a decent job of using real basic
metrics of content differences, whether it's radio station
program format or television programtypes, and | think we
could do better than that and in addition to that go beyond
that and start to use sone of the nethods that have been
used even to sort of quantitatively assess presence or
absence of bias, that's a termthat's often used in
assessing nedi a content, and use those nore as a way of
assessing the level of diversity of viewpoints and
perspectives we see on issues.

And so | think we could del ve deeper into the
nature of media content. And, again, not necessarily within
the context of trying to mani pulate the nature of nedia
content one way or the other, but just in ternms of getting a
sense, again, maybe at the market by market |evel of how
structural conditions seemto be related to content
condi ti ons.
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MR. COOPER:  Anot her point that Joel didn't

enphasi ze, he described the nedia data. Underlying his data
is alink to denographic and voting behavi or patterns which
really gives it a great deal of power. So when you gat her
that data, you need to keep the hook out there. You may not
want to gather the census data, but you need to keep that
zip code or the census bl ock data avail able so other people
can cone along and link it to that voting pattern behavior
because in a certain sense that's the payoff in the

mar ket pl ace of i deas.

MR GOMERY: I'ma little skeptical, | guess |
don't feel confortable here, but the data that's generated
for the nedia is generated by profit-seeking conmpanies.

They ask certain questions and the questions are the ones
that the people that they sell their data to want answered,
not necessarily the questions you would want to nmake policy
about. So | think -- I'"'mgoing to be killed now, but, you
know, spend nore noney, generate your own data.

MR. RABI NOVI TZ: But we nmay have to follow up, so
what should be asking for? |If we're going to be asking for
data and not relying on stuff that's already out there, what
shoul d we be asking for?

MR. GOMERY: | think data generally -- | nmean, 1'd
i ke to hear what ny coll eagues have to say about this, data
generally is sold because advertisers desire it. And the
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guestion then is what other kinds of data that m ght be

interesting or information or potentially generated would be
the kind of data that advertisers would not want. That's
the -- Mark was tal king about that in terns of zip codes and
voting behavior and Al of the kind of -- the thing that
doesn't have any real market val ue.

MR. NAPOLI: | think it would be very valuable if
the comm ssion perforned its own annual or sem -annual nedia
usage surveys along the types that |arger market research
firms do performthat address the nature of -- and it could
go beyond issues of diversity and localism but direct data
on how peopl e are using new technol ogies in the hone and
things |ike that.

| think we hardly nmake sufficient use of consuner
behavior data in nedia policy. | nean, we assune that the
audi ence makes their own decisions, but | think if we knew
nore about how audi ences were responding to changes in their
medi a environment we could nmake policies that took that into
account .

So |l think if we just -- large scal e surveys of
medi a usage patterns, what we're watching, what we're not
wat chi ng, how many stations on average do we listen to, al
sorts of nmethods that, again, sane techniques that are
enpl oyed by the commercial firnms, but | don't see why there
couldn't be an internally generated annual or sem -annual
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study of that type.

MR ONEN:. It strikes ne that the data that the
conmi ssi on should gather are the data relevant to testing
t he hypot heses that are useful to the comm ssion in nmaking
policy, as opposed to all the data in sight and that one can
think of, which, of course, is what an academ c wants
because it presents unlimted opportunities to do papers.

But you can't decide what data to collect until
you know what questions you're asking and that neans
formul ating the framework of the policy analysis and
deci ding what the goals are and so on. So the data question
conmes second, not first.

MR. NAPOLI: The data would, | think, address
exactly the type of questions that Joel and | were kicking
around. | mean, | think Joel is doing a good job already of
showi ng very creative uses of under used data for addressing
cl ear comruni cations policy issues. So we're thinking
outside the box a little bit.

MR. ONEN. The results are fascinating. The issue
is whether they are in fact -- and Joel has very carefully
said he's agnostic about their policy relevance and that's
up to the comm ssion and its staff.

MR. NAPOLI: Right.

MR. COOPER But at the same tine, the conm ssion
asks the question does ownership matter and his data
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suggests it does, | nean, which is a fundanental threshold

guestion and so who owns it looks like it matters, who is in
the market |ooks like it matters. Wether there's | ocal or
nati onal control looks like it matters in 