
SUPPLEMENTAL RESPONSE TO NORTH AMERICAN NUMBERING COUNCIL
REGARDING THE TRANSFER OF NANPA RESPONSIBILITIES

The Communications Industry Services (“CIS”) business unit of Lockheed Martin IMS (“LMIMS”), Lockheed Martin Corporation (“Lockheed Martin”) and Warburg, Pincus & Co. (“Warburg Pincus”) (collectively, the Parties) wish to supplement their earlier responses to the North American Numbering Council (“NANC”) in an effort to address a number of remaining issues regarding the transfer of CIS to the CIS Acquisition Corporation (“CISAC”).  Specifically, the Parties provide additional information regarding:  (1) the North American Numbering Plan Administrator’s (“NANPA”) compliance with the Federal Communications Commission’s (“FCC”) neutrality requirements; (2) new lines of business that CIS may enter; and (3) CIS liability in the event of NANPA default and/or nonperformance. 

The Transfer Of CIS Complies With FCC Neutrality Rules And Policies

The Parties wish to clarify and restate their view that the transfer of CIS as a freestanding, independent company to CISAC does not affect CIS’ existing status under FCC rules and policies as a neutral third party, non-aligned with any particular telecommunications industry segment.
  The Parties do not seek and do not require a waiver or change in existing FCC rules and policies in order to ensure that the transfer of CIS does not compromise its existing neutrality.  First, CISAC’s sole business will be the provision of neutral third party services.  Second, Warburg Pincus is not itself a telecommunications service provider, and its existing telecommunications investments account for a minor portion of the value of Warburg Pincus’ total private equity investments in more than 100 diversified companies.  Moreover, as a diversified financial investor, rather than a strategic investor, Warburg Pincus possesses an inherent neutrality advantage and is not the type of investor that the FCC’s structural neutrality rules were designed to address.

As the Parties have reported previously in a number of filings with the FCC, NANC and the Limited Liability Corporations (“LLCs”) that administer the regional local number portability contracts, Warburg Pincus indirectly holds a greater than 10 percent interest in Covad Communications Company (“COVAD”), and Primus Telecommunications Group, Inc. (“Primus”).  Warburg Pincus also holds a six percent interest in NTL Telecommunications, Inc. (“NTL”) and now holds about a two percent interest in Global TeleSystems Group, Inc. (“GTS”).  Taken together these investments represent de minimis Warburg Pincus holdings in telecommunications companies.

Although Covad is an authorized competitive local exchange provider in 12 states, it does not operate as a common carrier service provider and does not use numbering resources.  Primus, in which Warburg Pincus has an indirect 14 percent investment, offers a significant majority of its services outside the United States, and the services are unaffected by U.S. number administration.  Warburg Pincus earlier reported a 12 percent interest in Esprit Telecom Group plc. (“Esprit”), which had announced an agreement to sell the company to GTS.  The sale has now closed and Warburg Pincus’ previous 12 percent interest in Esprit has been converted to approximately a two percent interest in GTS.  NTL, in which Warburg Pincus has an indirect six percent ownership interest, operates primarily in the United Kingdom and its operations have no relation to U.S. telecommunications services or the NANP.  Warburg Pincus’ current interests in NTL and GTS are not attributable under the FCC rules.

In the NANPA Selection Order affirming NANC’s selection of LMIMS as the NANPA, the FCC found that Lockheed Martin’s de minimis interest in telecommunications service providers did not render LMIMS non-neutral.  Specifically, the FCC concluded that section 52.12(a)(1)(iii) of its rules provides that, even if the NANPA does not satisfy the so-called 10 percent affiliation standard, the FCC, nonetheless, “may find that the NANPA is neutral and not subject to undue influence by parties with a vested interest in the outcome of numbering administration and activities.”

For example, the FCC found that Lockheed Martin was neutral for purposes of assuming the NANPA responsibilities because (1) of the de minimis nature of its affiliate services; (2) its affiliated carriers did not utilize numbers under control of the NANPA; and (3) the stake held by Lockheed Martin in the carrier at issue was extremely small relative to its overall assets.
  The same reasoning applies to the investments held by Warburg Pincus in telecommunications service providers.

As the NANPA Selection Order demonstrates, the neutrality analysis for a potential NANPA goes beyond simply ascertaining whether an entity with ownership interests in the NANPA has interests in telecommunications service providers that exceed a certain threshold.  Rather, a finding that the NANPA is neutral within the meaning of the FCC’s rules governing the administration of numbering resources must take into account a number of factors, only one of which is the ownership interests of its owners.  Other factors that should be included in such an analysis are:  (1) the nature and structure of an entity’s investment strategy and business practices; (2) the use or lack of operational “firewalls” or codes of conduct; (3) the size of potentially conflicting investments as compared to the remainder of the investment portfolio; and (4) the extent to which potentially conflicting investments make use of numbering resources, among others.  Moreover, the relative importance of these factors is not static but must be understood in the context of a specific proposal.

Moreover, Warburg Pincus is a financial investor with a diversified portfolio of well-run companies across the spectrum of the domestic and international industries.  Warburg Pincus’ position as a diversified financial investor, rather than a strategic investor, is an inherent neutrality advantage.  Unlike most operations-oriented, strategic investors (such as, for instance, Lockheed Martin), Warburg Pincus does not invest with a view to achieving synergies or efficiencies between and among its separate investments in independent companies (for example, by combining firms' operations or leveraging synergies across business units).  The companies in which Warburg Pincus invests do not share information or expertise with one another as a result of Warburg Pincus' ownership interest.  Rather, Warburg Pincus seeks to maximize each investment's value, without attempting to account for the effect (if any) such efforts may have on other investments.

Warburg Pincus’ status as a financial, as opposed to a strategic investor, is demonstrated by two key commitments it makes in the proposed Code of Conduct submitted to the FCC, NANC and the LLCs:  (1) Warburg Pincus will not have any involvement in day-to-day operations of CISAC and (2) Warburg Pincus will not control the board of CISAC.  Warburg Pincus is providing financing for the restructuring of CIS and will leave management and operation of the business to the free standing, independent CISAC board and management team.

The existing de minimis Warburg Pincus interests in telecommunications companies would not render CISAC non-neutral in fulfilling its responsibilities as the NANPA and do not violate existing FCC neutrality rules and policies.  Thus, it is clear that approval of the proposed transaction, far from setting an unacceptable precedent, will both fulfill the intent of the FCC’s neutrality rules and serve the public interest by ensuring a financially stable neutral NANPA.

Any Future Warburg Pincus Investments In Telecommunications Companies Would Be Subject To Existing FCC Neutrality Rules and Policies  

When the FCC approved LMIMS as the NANPA, it noted that to the extent Lockheed Martin or its affiliates in the future offer common carrier services that are more than de minimis in nature, it would reconsider the issue of LMIMS’ neutrality under its rules.
  The Parties expect that if in the future Warburg Pincus or new or existing entities in which it invests offer telecommunications services, or use numbering resources, the FCC would review the issue of CISAC’s continued neutrality under existing FCC rules and policies and the NANPA Selection Order.

To ensure this result, Warburg Pincus and CIS have committed to adhere to a Code of Conduct that requires Warburg Pincus to report to the FCC, NANC and the LLCs within 20 days after it acquires an equity interest of five percent or more in any U.S. telecommunications provider.  Warburg Pincus also has agreed, following discussions with NANC members, to include within the Code of Conduct a requirement to report to the FCC, NANC and the LLCs within 20 days after Warburg Pincus becomes aware that an entity in which it invests has begun to use numbering resources.  In such event, Warburg Pincus would work with the FCC, NANC and LLCs to determine what additional measures, if any, are required to ensure CISAC’s continued neutrality.  This reporting requirement, coupled with CISAC’s and Warburg Pincus’ further commitment under the Code of Conduct to engage neutral parties to conduct rigorous quarterly audits of transactions between Warburg Pincus and CISAC and between Warburg Pincus or CISAC and telecommunications service providers affiliated with Warburg Pincus, ensures that the FCC, NANC and the LLCs will have timely notification of any future changes that may affect the status of CISAC’s neutrality.  The FCC, NANC and the LLCs presumably would rely on the existing neutrality provisions in the FCC rules and policies and the LLC local number portability contracts to review the reported changes.  The approach is the same as that established by the FCC in its initial approval of LMIMS as the NANPA, except that Lockheed Martin did not impose upon itself the same auditing and reporting requirements that Warburg Pincus is prepared to adopt in the proposed Code of Conduct.

The Parties encourage NANC members to review other, more comprehensive discussions of the neutrality issue in the Parties’ Request for Expeditious Review of the CIS Transfer to Warburg Pincus filed with the FCC on December 21, 1998 and the Supplemental Responses to FCC Questions filed with the FCC on February 16, 1999.

CISAC New Service Offerings Will Be Subject To Existing FCC Neutrality Rules and Policies

CISAC will not offer telecommunications services itself and will engage only in the provision of neutral third party services.  CISAC, however, may offer from time to time new third party services.  Like any other aspect of CISAC’s operations, the provision of any new services by CISAC will be fully subject to FCC neutrality rules and policies.  That means that any new services offered by CISAC, including consulting services, cannot have the effect of aligning it with a specific segment of the communications industry.  Any new services offered by CISAC must not subject it to undue influence by parties with a vested interest in the outcome of numbering administration and activities.
  To ensure that CISAC remains in compliance with FCC neutrality requirements it will make available its third party services to all segments of the industry on a nondiscriminatory basis.  The provision of CISAC services also would be subject to the quarterly neutrality audits proposed by Warburg Pincus and CISAC.  The audits would review all CISAC services, including new third party services, to determine whether CISAC remains compliant with the FCC neutrality rules and policies.  Because the provision of CISAC third party services remains subject to existing FCC rules and policies, no incentive or precedent is created to encourage non-neutral entities to offer neutral, third party services that are subject to FCC oversight. 

CISAC Will Assume The Same Level Of Liability As LMIMS Following The Transfer Of CIS

CISAC will assume all obligations of LMIMS in serving as NANPA and as the Local Number Portability Administrator (“LNPA”) under the same terms and conditions in effect today.  CISAC also will assume additional liabilities for the benefit of its customers.  

CISAC, whose financial stability is comparable to that of LMIMS, will assume all of the significant obligations set forth in the contracts executed between LMIMS and the LLCs for local number portability services.  The agreements reflect the significant capital investment and technological expertise required to manage successfully local number portability operations by imposing liability obligations upon LMIMS in the event of nonperformance or default.  In addition to assuming the existing liabilities, CISAC has offered to provide further assurances that the LLCs’ interests will be served in the unlikely event that CISAC cannot perform.  CISAC also has offered operating assurances and financial guarantees that would cover the potential costs that the LLCs might incur in such an event.  CISAC expects to reach agreement with the LLCs on these provisions.  

CISAC also will assume all of the responsibilities and obligations assumed by LMIMS as the NANPA.  Because the NANPA operation is less capital intensive than local number portability operations, NANPA has assumed fewer financial liabilities under FCC rules and policies than the LNPA assumed under the local number portability contracts.  To ensure that the industry continues to receive the highest quality service from NANPA, CISAC will employ all of the existing NANPA staff and will own and operate all of the existing infrastructure for the NANPA systems.  CISAC will be at least as financially strong as LMIMS and will have sufficient financial resources upon which to draw in order to perform satisfactorily its NANPA functions.  
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