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By the Deputy Chief, Wireless Telecommunications Bureau:

I. INTRoduction

1. We have before us a Petition for Expedited Action to Modify the Auction Design for Auction No. 35, the C and F Block Reauction (“Petition”) filed by Nextel Communications, Inc. (“Nextel”).
  Nextel requests that the Wireless Telecommunications Bureau (“Bureau”) revise the bidding procedures for Auction No. 35 to allow package (combinatorial) bidding.
  For the reasons set forth below, we deny Nextel’s Petition.

II. background

2. On January 12, 2000, the Bureau, pursuant to its delegated authority, announced the next auction of C and F block broadband Personal Communications Services (“PCS”) licenses, Auction No. 35.
  The January 2000 Public Notice stated that Auction No. 35 would include 30 MHz and 15 MHz C block licenses, as well as F block licenses (all 10 MHz each), for operation on frequencies for which previous licenses had automatically cancelled or had been returned to the Commission.
  On March 3, 2000, the Bureau released a public notice seeking comment on reserve prices or minimum opening bids, and the procedures to be used in Auction No. 35.

3. The announcement of Auction No. 35 prompted petitions from a number of parties, including Nextel,  asking that the Commission waive, modify, or eliminate its eligibility requirements for participation in the auction and make other modifications to the C and F block rules.
  The Commission sought comment on the issues raised in these petitions in a Further Notice of Proposed Rulemaking (“Further Notice”), released on June 7, 2000.
  Among the issues on which the Further Notice sought comment was Nextel’s “bulk bid” proposal under which the Commission would reconfigure the available 30 MHz C block licenses into separate 20 MHz and 10 MHz licenses and offer the newly created 20 MHz C block licenses and the available 15 MHz C block licenses together on a bulk bid (i.e., winner-take-all) basis.
  

4. In the C/F Block Sixth Report and Order, the Commission, modified the auction and service rules for C and F block PCS licenses, but rejected Nextel’s bulk bid proposal, finding that there was no support for it in the record.
  The Commission stated its concern that bulk bidding would unduly favor Nextel to the possible exclusion of most other potential applicants.
  Instead, the Commission left to the Bureau, under its existing delegated authority, the final selection of a competitive bidding design and methodology for Auction No. 35, including the decision whether to implement a combinatorial bidding design for the auction.

5. After release of the C/F Block Sixth Report and Order, the Bureau released a public notice providing a revised list of available licenses, and seeking comment on reserve prices or minimum opening bids, and procedures to be used in Auction No. 35.
  In the Auction No. 35 Comment Public Notice, the Bureau proposed to use a simultaneous multiple round bidding methodology.
  Nextel did not file comments in response to this public notice, and no party that filed comments opposed this bidding methodology.
  The Bureau subsequently released the Auction No. 35 Procedures Public Notice on October 5, 2000, in which, inter alia, it adopted simultaneous multiple round bidding for Auction No. 35.
  The Auction No. 35 Procedures Public Notice set the short-form application deadline for November 6, 2000 and the commencement of the auction for December 12, 2000.

6. On November 6, 2000, the same day that Auction No. 35 applicants were required to file their short-form applications, Nextel filed its Petition seeking to change the Auction No. 35 design to allow package bidding.
 In its petition, Nextel argues that recently announced spectrum swaps by incumbent PCS and cellular licensees AT&T Wireless Services, Inc., (“AT&T”), Cingluar Wireless, L.L.C. (“Cingular”), Sprint Spectrum, L.P. (“Sprint”), and VoiceStream Wireless Corp. (“VoiceStream”) in major markets will largely satisfy their spectrum needs and allow those incumbents to bid on markets critical to new entrants.
  Nextel maintains that by such bidding the incumbent carriers will frustrate the new entrants’ efforts to aggregate sufficient spectrum to achieve a national footprint and become another nationwide PCS competitor.
  Nextel contends that the addition of package bidding to Auction No. 35, will eliminate the exposure risk faced by a bidder that might win some but not all of its desired licenses, and would allow bidders to aggregate sufficient spectrum to achieve a national presence.
  Nextel also argues that modifying the current bidding design for Auction No. 35 will not significantly delay the auction and will not adversely impact the interests of other participants in the auction.
 AT&T, Cingluar, Sprint, VoiceStream, and Verizon Wireless (“Verizon”), each in separate filings, asked the Bureau to either dismiss Nextel’s Petition as untimely or procedurally defective, or, in the alternative, to deny the Petition on substantive grounds.

III. Discussion

7. Most commenters argue that we should dismiss the Petition as an untimely request for reconsideration of the C/F Block Sixth Report and Order. 
   These commenters contend that the Petition is a late filed attempt to seek reconsideration of the Commission’s decision to reject Nextel’s bulk bidding proposal.
  We disagree.  Under Nextel’s original bulk bid proposal the Commission would have grouped together a number of reconfigured 20 MHz licenses with the available 15 MHz C block licenses and made them available to bidders solely on an “all-or-nothing” basis.  This differs considerably from Nextel’s current request to allow auction participants to choose either to bid on individual licenses or on packages of licenses.
  Thus, we think Nextel’s present package bidding proposal, while involving similar elements, is sufficiently distinguishable from its original bulk bid proposal that Nextel was not barred from advancing the former in a petition other than a petition for reconsideration of the C/F Block Sixth Report and Order.
  In addition, while the Commission rejected Nextel’s original bulk bidding proposal, it left to the Bureau, under its existing delegated authority, the final selection of a competitive bidding design for Auction No. 35.
  Therefore, Nextel’s current package bidding proposal would not properly have been a petition for reconsideration of the C/F Block Sixth Report and Order, rather Nextel could have made its proposal in response to the Bureau’s Auction No. 35 Comment Public Notice.
8. Many commenters also argue that we should dismiss Nextel’s Petition as procedurally defective, because it is actually a request for reconsideration of the Auction No. 35 Procedures Public Notice.
  These commenters contend that our rules preclude Nextel from seeking a reconsideration of the Auction No. 35 Procedures Public Notice because it did not file initial comments or reply comments in response to the Auction No. 35 Comment Public Notice.
  We disagree.  Although Nextel did not file comments or reply comments in response to the Auction No. 35 Comment Public Notice, Section 1.106(b)(1) of the Commission’s rules permits Nextel to file a petition for reconsideration if it “state[s] with particularity the manner in which the person’s interests are adversely affected . . . and show[s] good reason why it was not possible . . . to participate in the earlier stages of the proceeding.”
  Nextel claims that the basis for its Petition is several spectrum transactions that were announced by incumbent PCS licensees after the close of the comment period for the Auction No. 35 Comment Public Notice.  Although, as discussed below, we do not believe these transactions constitute circumstances that warrant revision of the competitive bidding procedures for Auction No. 35, we think that Nextel has shown adequate reason why the issues in its Petition were not raised in comments or reply comments responding to the Auction No. 35 Comment Public Notice.
  Accordingly, we address the merits of Nextel’s Petition below.

9. Nextel argues that recent spectrum swaps by AT&T, Sprint, Cingular, and VoiceStream  have allowed those PCS and cellular carriers to satisfy their spectrum needs largely outside of Auction No. 35, thus permitting them to play “spoiler” by strategically bidding up the price of licenses in certain markets to thwart the entry attempts of another nationwide PCS competitor. 
  Nextel therefore advocates the use of package bidding and claims that package bidding will eliminate the unacceptable risks of winning some but not all of the licenses it wants and paying more than the value to them of the partial package it wins.
  Sprint, AT&T, and Verizon refute Nextel’s allegation that they will bid in Auction No. 35 for the purpose of thwarting entry by a potential competitor.
  They point out that spectrum swaps and similar transactions are commonplace events that should have been anticipated by Nextel.
  In addition, AT&T and Verizon maintain that the spectrum swaps have not met all of the existing carriers’ demands for additional spectrum, and that such demand will be the basis for bidding activity in Auction No. 35. 

10. We agree with the commenters that the spectrum transactions cited by Nextel do not warrant revision of the bidding methodology or design for Auction No. 35.
  Nextel could reasonably have anticipated spectrum acquisition in the secondary market, whether through swap, sale, merger, or other agreement, and Nextel had the same opportunity as the incumbent PCS and cellular carriers to engage in similar transactions prior to the auction.
  Indeed, we note that Nextel has been an active participant in the secondary market in acquiring spectrum in the 800 MHz band.
  Nextel’s concern that the recent spectrum swaps by AT&T, Cingular, Sprint, and VoiceStream will result in anti-competitive behavior by the incumbent carriers in Auction No. 35 is unsubstantiated.  We agree with Cingular and Sprint that there is just as much likelihood that the subject spectrum swaps will reduce demand in the affected markets and lower prices, making it less, rather than more, difficult for Nextel to acquire the spectrum it desires.

11. Nextel contends that the Bureau can adopt package bidding for Auction No. 35 without significant delay of the auction and without harming the interests of other bidders that have a preference for individual licenses.
   Commenters opposing Nextel’s request disagree, responding that changing the bidding procedures a short time before the auction begins would unfairly disadvantage other bidders and would not be in the public interest.
   Verizon notes that bidders have already expended significant resources to prepare for the auction, including many hours to develop bidding strategies based on the current set of auction procedures.
   We disagree with Nextel’s assertion that the addition of package bidding would cause only insignificant delay.  We do not think the public interest would be served by implementing package bidding for Auction No. 35 at this late date.

12. First, as noted, Nextel made its request on the day of the short–form application deadline.  Before establishing modified bidding procedures for Auction No. 35, we would need to delay the auction to seek comment on such procedures, and, after establishing the procedures, provide bidders with an opportunity to develop new bidding strategies and business plans.
  We find that imposition of such delay on the auction participants, especially after the short-form application filing deadline, is not in the public interest.

13. Moreover, we disagree with Nextel’s contention that package bidding can be implemented without impacting the timing of Auction No. 35, simply by using procedures patterned on those established for Auction No. 31.
  The Commission previously sought comment on possible ways for bidders to efficiently aggregate licenses in Auction No. 35, noting that implementation of combinatorial bidding might be impractical for Auction No. 35.
  Many of the commenters responding to the Further Notice agreed that such a design would be complex and impractical to implement for this auction, particularly in light of the large number of licenses involved.
  Nextel has also previously recognized that the initial test of combinatorial bidding should be made during an auction with only a few licenses.  In its comments on the bidding procedures to be used for the auction of licenses in the 747-762 MHz and 777-792 MHz bands (Auction No. 31), Nextel argued that Auction No. 31 is particularly suited for the Commission’s first use of combinatorial bidding because of the small number of licenses available.
  Insofar as Nextel filed its Petition to seek combinatorial bidding at such a late date and given the large number of licenses offered in the auction, we continue to believe that our decision not to use package bidding for Auction No. 35 is in the public interest. 

IV.
ORDERING CLAUSE

14. Accordingly, IT IS ORDERED THAT the Petition for Expedited Action to Modify the Auction Design for Auction No. 35, the C and F Block Reauction filed by Nextel Communications, Inc. IS DENIED.  This action is taken pursuant to authority delegated by Section 0.331 of the Commission’s Rules, 47 C.F.R. § 0.331.

FEDERAL COMMUNICATIONS COMMISSION

Kathleen O’Brien Ham, Deputy Chief

Wireless Telecommunications Bureau
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