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IN THE
UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT

No. 05-1008

CTIA — THE WIRELESS ASSOCIATION,

PETITIONER
V.

FEDERAL COMMUNICATIONS COMMISSION
AND
THE UNITED STATES OF AMERICA,

RESPONDENTS

ON PETITION FOR REVIEW OF AN ORDER OF THE
FEDERAL COMMUNICATIONS COMMISSION

BRIEF FOR RESPONDENTS

STATEMENT OF THE | SSUESPRESENTED FOR REVIEW

1. Whether construction of towers and associated antennas serving FCC licensed
radio transmitting stationsis a “federal undertaking” within the meaning of Section 106
of the National Historic Preservation Act.

2. Whether the Commission was reasonable in deferring to the Advisory Council
on Historic Preservation rule that the phrase historic properties“eligible for inclusionin

the National Regster” contained in Section 106 of the National Historic Preservation Act



-2

includes any property that meets theeligibility criteriaestablished in tha act and in the
Secretary of the Interior’ s implementing regulations for inclusion on the National
Register.

3. Whether the doctrine of issue preclusion bars CTIA from relitigating the
question of whether the phrase historic properties “eligible for inclusion in the National
Register” refers to properties that meet the eligibility criteria.

JURISDICTION

The Court has jurisdiction pursuant to 47 U.S.C. 402(a) and 28 U.S.C. 2342(1).
STATUTESAND REGULATIONS

Pertinent statutes and regulations are set out in the Statutory Appendix to this

brief.
COUNTERSTATEMENT OF THE CASE

The National Historic Preservation Act (“NHPA”) requires that federal agencies
take into account the effects of their undertakings, or undertakings that they fund or
license, on historic properties and provide the Advisory Council on Historic Preservation
(*ACHP”) areasonable opportunity to comment on such undertakings. FCC rules for
more than thirty years have required an applicant or alicensee to file an environmental
assessment when, in addition to other types of environmental impact, a proposed under-
taking such as an antennatower construction may have a significant effect on historic
properties. ACHP’ s rules contain more detailed requirements. The ACHP rules also
permit it and the agencies to negotiate specially tailored programmatic agreements to

govern this process.
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Following an extended period of consultation, including a notice and comment
rule making proceeding, the Commission, the ACHP and the National Conference of
State Historic Preservation Officers executed a Nationwide Programmatic Agreement
governing the NHPA review process for radio communicationstower construction and
other Commission undertakings. In an October 2004 Report and Order that is the subject
of the petition for review in this case, the Commission amended its rules to implement
that agreement. The Commission found that the Nationwide Agreement would more effi-
ciently tailor the review required under the NHPA to the communications context and
would thereby improve compliance and streamline the review process. Consistent with its
long-established approach, the revised rules implementing the Agreement continue to
require applicants and licensees to consider the effect of tower construction on historic
properties prior to construction.

COUNTERSTATEMENT OF THE FACTS
. STATUTORY AND REGULATORY FRAMEWORK

A. The National Historic Preservation Act

1. Federal Agency Responsibilities Under Section 106 of the National Historic

Preservation Act, federad agencies must consider the effects of their “undertakings’ on
historic propertieslisted or eligible for listing in the National Register of Historic Places.
16 U.S.C. 470f. The NHPA defines an “undertaking” as “a project, activity, or program
funded in whole or in part under the direct or indirect jurisdiction of a Federal agency,
including ... those requiring a Federal permit, license, or approval....” 16 U.S.C.
470w(7). The National Register, which is maintained by the Secretary of the Interior, isa

list of properties that are deemed significant in American history, architecture, arche-
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ology, engineering, and culture. 16 U.S.C. 470a(a). Section 106 is “universally inter-
preted” as procedural in nature; it does not preclude federal agency actions that adversely
affect historic properties, but requires that an agency consider the effects of its under-
takings on historic properties and that it afford the ACHP “a reasonable opportunity to
comment with regard to such an undertaking.” 16 U.S.C. 470f; see Davisv. Latschar, 202
F.3d 359, 370 (D.C.Cir.2000) (quoting National Trust for Historic Preservation v.
Blanck, 938 F. Supp. 908, 918 (D.D.C. 1996)).

Section 106 appliesto all federal agencies and is not tailored to any particular
agency’s circumstances or undertakings. A separate provision of the NHPA directs
federal agencies, “[c]onsistent with [their] mission[s] and mandates,” to “carry out
agency programs and projects (including those under which any Federal assistanceis
provided or any Federal license, permit or other federal approval isrequired) in accord-
ance with the purposes of thisAct.” 16 U.S.C. 470h-2(d).

2. The Advisory Council on Historic Preservation The ACHP, created under the

NHPA, is an independent federal agency with 20 members from the public and private
sectors. The ACHP’ s members include six federal agency heads (including the Secre-
taries of the Interior and Agriculture); the chairman of the National Trust for Historic
Preservation; the president of the National Conference of State Historic Preservation
Officers; four historic preservation experts; the Architect of the Capitol; a governor; a
mayor; a member of an Indian tribe or Native Hawaiian organization; and four members
of the general public. The ACHP employs a professional staff trained in historic preser-

vation. See 16 U.S.C. 470i(a).
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Section 202 of the NHPA establishes certain functions of the ACHP, directing it,
among other things, to review the policies and programs of federal agencies and to
recommend methods for improving the effectiveness of agency historic preservation pro-
grams. 16 U.S.C. 470j(a). Section 211 of the NHPA authorizes the ACHP “to promul gate
such rules and regulations as it deems necessary to govern the implementation of [section
106 of the NHPA] initsentirety.” 16 U.S.C. 470s; see National Mining Ass nv. Sater,
167 F.Supp. 2d 265, 281-84 (D.D.C. 2001), rev' d on other grounds, 324 F.3d 752
(D.C.Cir. 2003).

3. The Section 106 Process The ACHP’srules generally establish the process by

which agencies are to consider the effects (if any) of their undertakings on historic
properties and provide the ACHP areasonable opportunity to comment. See 36 C.F.R.
Part 800. This processis known as the “section 106 process.” Under the ACHP’srules, if
an agency finds that an undertaking has no potential to affect historic properties, it has no
further obligations under Section 106. See 36 C.F.R. 800.3. Otherwise, the agency is
responsible, in consultation with relevant state or tribal historic preservation officers,
applicants and other parties for (1) identifying historic properties within a defined area,
known as the undertaking’ s area of potential effects (“APE”"); (2) assessing adverse
effects, if any, of the undertaking on any such historic properties; and (3) resolving any
adverse effects, typically by way of amemorandum of agreement, between the agency
and the responsible state or tribal historic preservation officer and sometimes the ACHP.
See generally 36 C.F.R. 800.3—-800.6. The rules permit the agency to authorize appli-

cantsto initiate consultations with historic preservation officers, but the agency remains
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legally responsible for all findings and determinations charged to the agency. 36 C.F.R.
800.2(a)(3), (c)(4).

4. Program Alternatives The ACHP’ srules provide for anumber of “program

aternatives’ by which regulatory agencies, in consultation with the ACHP, may develop
customized procedures. For example, an agency may execute a special “programmatic
agreement” that substitutes for the generally-applicable section 106 rules for a particular
program or a class of undertakings whose effects on historic properties are similar or
repetitive or “cannot be fully determined prior to approval” of the undertaking. 36 C.F.R.
800.14(b). These flexible procedures are designed to adapt the general section 106
process to an agency’ s specific needs. A programmatic agreement covers all future
activities included within the category of undertakings it addresses and represents a
binding agency obligation that “satisfies the agency’ s section 106 responsibilities for all
individual undertakings of the program covered by the agreement until it expiresor is
terminated by the agency.” 36 C.F.R. 800.14(b)(2)(iii).

B. The Communications Act of 1934

Communications towers and other structures that support antennas are part of the
infrastructure for services licensed by the FCC, including broadcast television and radio,
cellular, Personal Communications Services (“PCS’), public safety systems and other
advanced and emerging services. Most licenses and authorizations to provide communi -
cations services, including cellular and PCS licenses, are issued pursuant to section 301
of the Communications Act of 1934, as amended, which prohibits the use and operation
of apparatuses for the transmission of energy by radio without a license obtained from the

FCC. 47 U.S.C. 301.
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A fundamental objective of the Communications Act is the deployment of a
“rapid, efficient...wire and radio communication service with adequate facilities at rea
sonable charges.” 47 U.S.C. 151. Congress adopted even more explicit objectives when it
amended the Communications Act in the Omnibus Budget Reconciliation Act of 1993,
directing “the development and rapid deployment of new technologies, products and
services for the benefit of the public...without administrative or judicial delays|[, and]
efficient and intensive use of the electromagnetic spectrum.” 47 U.S.C. 309(j)(3)(A), (D).

Complementing the fundamental requirement of Section 301 of the Act, 47 U.S.C.
301, to issue licenses for radio communications to qualified applicants, the Communica
tions Act generally has required the FCC to issue a permit prior to construction of radio
facilities such as antenna tower structures. 47 U.S.C. 319. However, consistent with
amendments to that authority made in the early 1980s, the FCC has eliminated many of
the former requirements associated with issuing permits for the construction of facilities
for certain radio services. See 47 U.S.C. 319(d) (authorizing the FCC to continue requir-
ing permits for construction of common carrier radio facilitiesif it finds such arequire-
ment in the public interest).

Under FCC rules, many applicants now receive geographic licenses that allow
them generally to operate radio transmission facilities within a specified geographic area,
the number and location of which the FCC does not specifically approve when the licen
ses areissued. By reducing or eliminating some forms of regulation, including certain
regulatory filings, geographic area licensing procedures serve the statutory objectives
reflected in the Communications Act of expediting the provision of communications

services to the public, and making available an efficient and effective nationwide
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communications network. 47 U.S.C. 151; see also 47 U.S.C. 157 (directing the FCC to
“encourage the provision of new technologies and servicesto the public”). Under this
licensing procedure, the FCC in most cases does not become involved in the site-specific
planning or construction of transmission facilities.

C. The FCC’ s Environmental and Historic Preservation Rules

The FCC first adopted rules implementing the National Environmental Policy Act
in 1974. See Implementation of the National Environmental Policy Act of 1969, 49
F.C.C.2d 1313 (1974); see also Amendment of Environmental Rules, 60 Radio Reg.2d
(P&F) 13 (1986); Amendment of Environmental Rules, 3 FCC Rcd 4986 (1988). Provi -
sions of the Commission’s environmental rulesalso relate to the agency’ s responsibilities
regarding historic preservation under the NHPA. Specifically, the rules delineate the
responsibilities of licensees and applicants and their interaction with the FCC in the
section 106 process. See generally 47 C.F.R. 1.1301-1.1319 (NHPA or ACHP require-
ments are specifically referenced in 47 C.F.R. 1.1307(a)(4) & Note; 1.1308 & Note;
1.1311(b); and 1.1312).

With specific reference to the issues raised by petitioner in this case, the Commis-
sion amended itsrulesin 1990 to make clear that even in situations where it has exercised
its authority under 47 U.S.C. 319(d) to permit construction of aradio communication
facility without specific Commission construction authorization, the applicant or licensee
must nevertheless determine prior to construction whether the facility may have a signifi-
cant environmental effect, including an effect on historic properties. If the proposed
facility may have such an effect, the applicant must file an Environmental Assessment as

detailed in the Commission’ s rules and may not commence construction prior to Com-
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mission authorization. See Amendment of Environmental Rules, 5 FCC Rcd 2942 (1990);
seealso 47 C.F.R. 1.1312 (“Facilities for which no preconstruction authorization is
required.”). No party sought judicial review of this order, and wireless licensees,
including CTIA’s members, have been performing historic reviews and filing environ-
mental assessment in accordance with the terms of that rule in the ensuing years.

In addition, pursuant to the authority provided in 47 U.S.C. 303(g), Commission
rules provide that radio towers meeting certain height and location criteria— generally
towers more than 200 feet in height or located within certain distances of an airport —
require notification to the Federal Aviation Administration and must be registered with
the FCC prior to construction without regard to whether the Commission has eliminated
the requirement for a construction permit. See 47 C.F.R. 17.4, 17.7.

D. The Development of the Nationwide Programmatic Agreement

In November 2001, representatives of the Commission, the ACHP, the National
Conference of State Historic Preservation Officers, American Indian tribes, the communi -
cations industry (including petitioner CTIA), and historic preservation consultants, as part
of aworking group established by the ACHP in August 2000 on telecommuni cations
meatters, began drafting a proposed nationwide programmatic agreement intended to tailor
the Section 106 review process in the communi cations context so as to improve compli-
ance and streamline the review process for construction of towers and other Commission
undertakings. At the sametime, the parties intended to advance and preserve the goal of
the NHPA to protect historic properties, including historic properties to which Indian

tribes and Native Hawaiian organizations (“NHOS") attach religious and cultural signifi-
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cance.’ The need for such action arose from the explosive growth in the number of wire-
less telecommunications facilities in the 1990s. The Commission has noted that the num-
ber of wireless cell sitesin the United States increased from atotal of 913in 1985 to
104,288 in 2000 and that this growth had imposed strains on all parties to the historic
preservation review process and led to delays in deployment of new communications
facilities. Antenna Collocation, 17 FCC Rcd at 511.

A draft Nationwide Programmatic Agreement ultimately was drafted by this
group, and in June 2003, the FCC issued a notice of proposed rulemaking seeking public
comment on the proposed agreement and on proposed changes to the FCC'’ s rules that
would implement the agreement. Nationwi de Programmatic Agreement Regarding the
Section 106 National Historic Preservation Act Review Process, 17 FCC Rcd 11664
(2003) (JA 204)(“NPRM™). The proposed agreement provided detailed procedures
governing the pre-construction obligations of applicantsin connection with the section
106 review of proposed undertakings, including written notification to the appropriate
local government, public participation requirements, consideration of public comments
and making such comments available to the State Historic Preservation Office (“SHPO”)
prior to or contemporaneously with the SHPO’ s review of an applicant’s submission. See

id. at 11685-87 (JA 225-27).

1 1n March 2001, the Commission, the ACHP and the Conference had entered into an agreement
excluding from the Section 106 process most collocations of antennas on existing towers or
other structures. See Nationwide Programmatic Agreement for the Collocation of Wireless
Antennas, 16 FCC Rcd 5574 (WTB 2001), reconsid. denied, Sprint PCS, LLC, 20 FCC Rcd
2084 (WTB 2005); see also Fact Sheet Regarding the March 16, 2001 Antenna Collocation
Programmatic Agreement, 17 FCC Rcd 508 (WTB 2002).
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In addition, the proposed agreement set forth substantive standards applicants
must apply in defining the area of potential effects, identifying historic properties within
that area, evaluating the historic significance of identified properties, and assessing the
effects of an undertaking on the historic properties identified. NPRM, 17 FCC Rcd at
11687-90 (JA 227-30). The proposed agreement further set forth procedures governing
the submission of proposed findings by the applicant to the SHPO and the circumstances
under which the FCC is to become involved in the consultation process. Id. at 11690-93
(JA 230-33).

[I. FCC ADOPTION OF THE
NATIONWIDE PROGRAMMATIC AGREEMENT

In the Report and Order before the Court in this case, the Commission adopted
revisionsto itsrules to implement the Nationwide Agreement. Nationwide Programmatic
Agreement Regarding the Section 106 National Historic Preservation Act Review
Process, 20 FCC Rcd 1073 (2004)(“R& O”)(JA 43). With some revisions to the proposal
originaly set out in the NPRM, the Commission found that adoption of the revised
agreement “will tailor the Section 106 review in the communications context in order to
improve compliance and streamline the review process for construction of towers and
other Commission undertakings, while at the same time advancing and preserving the
goal of the NHPA to protect historic properties ....” 1d. at 1074 71 (JA 44). In addition to
other things, the agreement adopted categories of undertakings excluded from the Section
106 process because they were considered unlikely to have an impact on historic proper-
ties. See R& O, 20 FCC Rcd at 1147 (JA 124). The agreement also contained an illustra

tivelist of activities and services covered by the agreement. Seeid. at 1176 (JA 153).
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The Commission, in the Report and Order, resolved numerous issues relating to
the implementation of the agreement. Relevant to the issuesraised by petitioner CTIA
here, the Commission declined to revisit its long-established i nterpretation of communi -
caionstower constructions as federal undertakings. The Commission explained that “an
‘undertaking’ under the NHPA means ‘a project, activity, or program funded in whole or
in part under the direct or indirect jurisdiction of a Federal agency, including ... those
requiring a Federal permit[,] license or approval.”” R& O, 20 FCC Rcd at 1083 125 (JA
53), quoting Section 106 of the NHPA. Section 319 of the Communications Act, 47
U.S.C. 319, “generally mandates preconstruction authorization from the Commission as a
precondition to obtaining alicense,” and in those cases the applicability of Section 106
seemed clear.

As noted earlier, with respect to certain communications services, Section 319(d)
of the Communications Act, 47 U.S.C. 319(d), requires or authorizes, depending on the
type of service, elimination of preconstruction authorization as a condition for licensing
based on the Commission’s determination whether such authorizations are in the public

interest.? In those common carrier services where the Commission has eliminated its prior

2 47 U.S.C. 319(d) provides:

A permit for construction shall not be required for Government stations,
amateur stations, or mobile stations. A permit for construction shall not be
required for public coast stations, privately owned fixed microwave sta-
tions, or stations licensed to common carriers, unless the Commission
determines that the public interest, convenience, and necessity would be
served by requiring such permits for any such stations. With respect to any
broadcasting station, the Commission shall not have any authority to waive
the requirement of a permit for construction, except that the Commission
may by regulation determine that a permit shall not be required for minor
changesin the facilities of authorized broadcast stations. With respect to

(footnote continued on following page)
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requirement for preconstruction approval and applied “geographic arealicensing,” the
Commission pointed out that “through its rules for environmental processng, [it had]
expressly retained a limited approval authority for all tower construction to the extent
necessary to ensure compliance with federal environmental statutes, including the
NHPA.” R&O, 20 FCC Rcd at 7083 126 (JA 53).° Based on this express retention of
these “limited approval requirements for facilities constructed in connection with geo-
graphic area licenses,” the Commission concluded that it had “ suf ficient approval
authority to trigger the requirements of section 106.” 1d.

In addition, the Commission noted that under the authority of 47 U.S.C. 303(q), it
had adopted rules requiring that communications towers that meet certain height and
location criteria be registered with the FCC prior to construction. See 47 C.F.R. 17.4,
17.7. *The pre-construction registration requirement, whereby any owner proposing to
construct a new antenna structure must supply the Commission with the requisite FAA
clearance, may be viewed as effectively constituting an approval process within the
Commission’s section 303(q) authority. As such, the Commission permissibly has viewed

tower registration as afederal undertaking, in which ‘imposition of environmental

(footnote continued fr om preceding page)
any other station or class of stations, the Commission shall not waive the
requirement for a construction permit unless the Commission determines
that the public interest, convenience, and necessity would be served by such
awaiver.

3 The PCS and cellular wireless services that CTIA represents are commercial mobile radio
services, which are treated as common carriage services under the Communications Act and
the Commission’srules. See 47 U.S.C. 332(c)(1)(A); 47 C.F.R. 20.9(7), (11).
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responsibilities on the structure owner isjustified.”” R& O, 20 FCC Rcd at 1084 127 (JA
54).

The Report and Order also addressed an issue raised by commenters concerning
the definition of “historic properties.” Some commenters had urged the Commission to
limit the definition of historic propertiesto properties that are listed on the National
Register of Historic Places or that formally have been determined eligible for such listing
by the Keeper of the National Register pursuant to procedures established by the Secre-
tary of theInterior, and exclude from that definition properties that are “potentially eli-
gible” or that “may be eligible” but for which no formal eligi bility determination has
been made.* The NHPA defines “historic property” as “any prehistoric or historic district,
site, building, structure or object included in, or eligible for inclusion on the National
Register ....” 16 U.S.C. 470w(5). The ACHP srules provide that the “term eligible for
inclusion in the National Register includes both properties formally determined as such in
accordance with regulations of the Secretary of the Interior and all other properties that
meet the National Register criteria.” 36 C.F.R. 800.16(1)(2).”

The Commission concluded that it should not a ter the definition of historic

property contained in the Nationwide Agreement, which was based on ACHP rules,

* Criteriafor evaluating the éligibility of historic properties for inclusion in the National Regis-
ter and procedures for formal eligibility determinations as well as nomination for listing in the
National Register are set out at 36 C.F.R. Parts 60 and 63.

® The Agreement defines historic property as: “Any prehistoric or historic district, site, building,
structure, or object included in, or eligible for inclusion in, the National Register maintained
by the Secretary of the Interior. This term includes artifacts, records, and remains that are
related to and located within such properties. The term includes properties of traditional reli-
gious and cultural importance to an Indian tribe or NHO that meet the National Register cri-
teria” 20 FCC Rcd at 1146 (JA 123).
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“defer[ring] to the Council’ s clearly stated interpretation of its own governing statute,
which was recently upheld by the federal court reviewing amendments to the Council’s
rules.” R& O, 20 FCC Rcd at 1117 1121 (JA 87), citing National Mining Ass'nv. Sater,
167 F.Supp.2d 265, 290-92 (D.D.C. 2001), rev’' d on other grounds, 324 F.3d 752
(D.C.Cir. 2003). The Commission determined that “ questions regarding the definition of
historic properties are outside the scope of this proceeding and should be addressed, if at
al, by the Council.” 1d.

However, the Commission found that “it is appropriate to narrow and define appli-
cants' obligations with respect to the identification and evaluation of historic properties’
under the Nationwide Agreement. R& O, 20 FCC Rcd at 1117 1121 (JA 87). Specifically,
the Commission explained that the Nationwide Agreement “requires that, for most types
of historic properties ..., identification and evaluation efforts are limited to the appli-
cant’ sreview of five sets of records’ and that with afew limited exceptions, applicants
are not required to identify properties not contained in those records nor to evaluate the

6“

historic significance of such additional properties.” “[B]y limiting identification to avail-

able records of properties that have already been evaluated, we eliminate the need for the

® The five sets of records to which the Commission referred are listed in the Nationwide Agree-
ment. See 20 FCC Rcd at 1156-57 (JA 133-34). The Agreement specifies thet applicants “are
required to review such records only to the extent they are available at the offices of the
SHPO/THPO or can be found in publicly available sources identified by the SHPO/THPO.
With respect to these properties, Applicants are not required to undertake a Field Survey or
other measures other than reviewing these records in order to identify Historic Properties ....”
Id.
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applicant to evaluate the historic significance of identified properties.” Id. at 1118 124
(JA 88).7
SUMMARY OF ARGUMENT

The FCC reasonably concluded that the regulatory scheme established by the
Communications Act and the agency’ s regulations makes construction of radio communi -
cations towers necessary to provide FCC-licensed PCS and cellular radio services afed-
eral undertaking for purposes of the National Historic Preservation Act. Thus such
construction is subject to the Nationwide Programmatic Agreement adopted in the Report
and Order on review.

It iswell established that federal licensing of private activities such as tower con-
struction makes those activities federal undertakings for purposes of the NHPA. CTIA
contends that the NHPA only applies to activities that are funded by a federal agency, but
acknowledges that this Court has directly rejected that argument in construing the NHPA.
Numerous other courts have also held that federal licensing is sufficient to render an
activity afederal undertaking for purposes of the NHPA.

The specific licensing scheme for cellular and PCS licenses that isat issue here
makes tower construction associated with those licenses subject to the NHPA even
though the Commission ordinarily does not specifically authorize construction of indi-

vidual towers. The FCC has authority to license such stations pursuant to Section 301 of

" Two commissioners, athough generally supporting the Commission’s goals in adopting the
Nationwide Agreement, dissented in part from the agency’s action insofar as it applies to
construction of towers in situations where the agency licenses radio stations but does not issue
permits for the construction of specific tower sites used by those stations. The two commis-
sioners concluded that there was no “federal undertaking” within the meaning of NHPA in
such circumstances. See JA 111, 114.
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the Communications Act, and has authority to require permits for construction of facili-
ties such as antenna towers for such stations pursuant to Section 319 of the Communica
tions Act. The Commission hasmade a public interest determination pursuant to its
authority under Section 319(d) to di spense with a requirement for permits for construc-
tion of wireless communications towers. However, the agency has by rule expressly
limited that action by conditioning station licenses on an appli cant’ sfiling an environ-
mental assessment with the Commission when tower construction may have a significant
environmental effect, including an effect on historic properties. Significantly, the
agency’ srules specifically prohibit initiation of construction until it has ruled on the
environmental assessment. This regulatory scheme makes tower constructions a “federal
undertaking” subject to the NHPA, i.e., “aproject, activity, or program funded in whole
or in part under the direct of indirect jurisdiction of a Federal agency, including ... those
requiring a Federal permit, license or approval ....” 16 U.S.C. 470w(7).

The Commission’s requirement that certain towers be registered with the agency
pursuant to the authority of Section 303(q) of the Communications Act, dealing with
hazards to air navigation, prior to these towers' construction bolsters the Commission’s
conclusion that tower construction is afederal undertaking for purposes of the NHPA.

CTIA’s challenge to the Commission’ s decision to rely on the definition of “his-
toric property” contained for many yearsin the regulations of the ACHP is barred by the
doctrine of issue preclusion. In adirect challenge to arevision of the ACHPregulationin
2000, CTIA argued that “historic properties” were limited only to those properties on the
National Register of Historic Placesor formally determined to be eligible for such listing.

The District Court rejected that argument and upheld the ACHP' s regulation, which
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defines “historic property” as any property listed on the National Register or eligible for
listing, regardless whether aformal determination of eligibility has yet been made.
CTIA’sfailureto appeal the District Court’s adverse holding on that issue makes it
binding with preclusive effects.

Evenif CTIA isnot barred from raising this claim now, it isincorrect. The statu-
tory language on its face does not require any formal determination of eligibility before a
property is subject to the NHPA’s procedures. Neither the statutory context nor the
legislative history of the relevant provi sions support the narrow interpretation advanced
by CTIA. Moreover, contrary to CTIA’s position, the longstanding judgment of the
expert agency, the ACHP, is entitled to judi cial deference, and the FCC reasonably
followed the ACHP s view of the scope of the statute. In addition, court decisions that
have addressed the question have rejected the narrow construction of the statutory phrase
“eligible for inclusion” that CTIA claims Congress intended.

Finally, the Commission adopted provisions in the Nationwide Agreement that
largely make moot CTIA’s complaint regarding the proper definition of eligible property,
which has relevance insofar as a broader definition places a greater burden on applicants
and licenseesin identifying historic properties that their project or activity may affect.
The Commission included terms in the Agreement that, in most cases, limits applicants
and licensees’ responsibility to examining five specified lists of historic properties
maintained by others. Under the agreement, applicants and licensees need not identify

properties that are not listed in those records.
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ARGUMENT
|. STANDARD OF REVIEW

The Administrative Procedure Act provides that acourt may reverse the agency’s
determinations only if they are “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. 706(2)(A). That standard is highly deferential
toward the agency; the Commission need only articulate a “rational connection between
the facts found and the choice made.” Motor Vehicle Mfrs. Ass'n v. Sate Farm Mutual
Ins. Co., 463 U.S. 29, 43 (1983). The Court “presume|s] the validity of the Commis-
sion’s action and will not intervene unless the Commission failed to consider relevant
factors or made a manifest error in judgment.” Consumer Electronics Ass nv. FCC, 347
F.3d 291, 300 (D.C.Cir. 2003).

The agency’ sinterpretation of its statute is governed by Chevron U.SA., Inc. v.
Natural Resources Defense Council, 467 U.S 837, 842-843 (1984). Under Chevron, if
“the intent of Congressisclear” from the language of the statute, “that is the end of the
matter.” Id., 467 U.S. at 842. But if the statutory language does not reveal the “unambig
uously expressed intent of Congress’ on the “precise question” at issue, the Court must
accept the agency’ sinterpretation aslong asit is reasonable and “is not in conflict with
the plain language of the statute.” National R.R. Passenger Corp. v. Boston & Maine

Corp., 503 U.S. 407, 417 (1992).
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1. CONSTRUCTION OF AN ANTENNA TOWER FOR
AN FCC LICENSED FACILITY ISAN “UNDERTAKING”
SUBJECT TO THE REQUIREMENTS OF THE NHPA.

A. Federal Licensing Is Sufficient To Make A Project
A Federal “Undertaking” Subject To NHPA.

Federal licensing constitutes an activity by afederal agency that makes some
actions by private parties pursuant to those federal licenses, such as the construction of
radio communications towers at issue in this case, subject to the requirements of the
NHPA. Section 106 of the NHPA, 16 U.S.C. 470f, requires that any “independent agency
having authority to license any undertaking shall, prior to the... issuance of any license
... take into account the effect of the undertaking on any [historic property] that is
included in or eligible for inclusion i n the National Register.” Section 301(5) of NHPA,

16 U.S.C. 470w(5), defines “undertaking” as

aproject, activity, or program funded in whole or in part under the direct or
indirect jurisdiction of a Federal agency, including—

(A) those carried out by or on behalf of the agency;
(B) those carried out with Federal financial assistance;
(C) those requiring a Federal permit, license, or approval; and

(D) those subject to State or local regulation administered pursuant
to a delegation or approval by a Federal agency.

See also 36 C.F.R. 800.16(y) (ACHP rules defining “undertaking” using the terms of the

statute) ?

8 ACHP rules previously defined an undertaking as including “any project, activity or program
....under the direct or indirect jurisdiction of a Federal agency or licensed or assisted by a
Federal agency.” 36 C.F.R. 800.2(0) (1991). The Court quoted the ACHP definition with
approva in McMillan Park Comm. v. National Capital Planning Comm'n, 968 F.2d 1283,
1285 (D.C.Cir. 1992). The NHPA originaly defined “undertaking” simply as “any action as
described in section 470f of thistitle,” but Section 470f provided no explanation of the mean

(footnote continued on following page)
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Focusing on one element of this definition, CTIA contends that the NHPA applies
only to an activity “*funded in whole or in part under the direct supervi sion of a Federal

agency,”” which would exclude construction of communications towers by private parties
such as CTIA’s members. Br. at 9 n.4. However, CTIA recognizes, asit must, that this
Court has directly rejected that argument. In Sheridan Kalorama Historical Ass'nv.
Christopher, 49 F.3d 750, 755 (D.C.Cir. 1995), the Court held that reading the NHPA
definition of “undertaking” to exclude afederally licensed activity from the coverage of
the statute (unlessit is also federally funded) “would deprive the referencesto licensing
in 8106 [16 U.S.C. 470f] of any practical effect.”

Other courts have similarly held that federal approval of private activities through
licenses, permits or other forms of approval constitute undertakings within the meaning
of the NHPA.. For example, courts have held that Section 106 encompasses approvals

such as those for mining activities,” railroad abandonments and exemptions,'® changesin

use of park land,** and authorizations for activities on or use of public lands under the

(footnote continued fr om preceding page)
ing of the term. Congress subsequently amended the NHPA to provide the current definition of
“undertaking.” SeeP.L. 102-575, 102d Cong., 2d Sess. (1992), 106 Stat. 4600, 4763-64. In
determining whether the activity in McMillan Park constituted an “undertaking” for purposes
of the NHPA, the Court “look[ed] to the Advisory Council’s regulations implementing the
NHPA, promulgated under authority granted by Congress, 16 U.S.C. 8 470s,” and held that the
regulations “command substantial judicial deference.” 968 F.2d at 1287-88.

% National Indian Youth Council v. Andrus, 501 F.Supp. 649 (D.N.M. 1980), aff' d, 664 F.2d 220
(10" Cir. 1981)

10 Berkshire Scenic Railway Museum v. ICC, 52 F.3d 378 (1% Cir. 1995); Friends of the Serra
RR V. ICC, 881 F.2d 663 (9" Cir. 1989), cert. denied, 493 U.S. 1093 (1990); Connecticut
Trust for Historic Preservation v. ICC, 841 F.2d 479 (2d Cir. 1988).

11 Daingerfield Island Protective Soc’y v. Babbitt, 40 F.3d 442 (D.C.Cir. 1994)
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jurisdiction of the Forest Service or the Bureau of Land Management.*? In addition,
grants of various types of federal permitsfor private activities have been held to come
within the meaning of federal undertakings covered by the NHPA.*®

Even courts that have construed the scope of the NHPA narrowly have not gone so
far asto suggest that federal licensing isinadequate to make an action afederal under-
taking for purposes of NHPA unless federal funding is al so involved. One court, for
example, that believed Congress in the NHPA “intended to control direct federal spend-
ing” and licensing in its narrowest sense, had no difficulty concluding “that the [NHPA]
clearly appliesto licensesissued to TV stations by the FCC.” Weintraub v. Rural Elec.
Admin., 457 Fed.Supp. 78, 92 (M.D. Pa. 1978).

CTIA’sclaim that the NHPA does not extend to the “[p]rivate activities of private
actors, whatever their effect on historic properties’ (Br. at 18), begs the question that is
before the Court in this case— whether the federal government’ s authority over those
activities through a statutory licensing process makes such private activities federal

undertakings within the meaning of the NHPA. This and other courts have held that

12 Apache Survival Comm' nv. United States, 21 F.3d 895 (9™ Cir. 1994)

13 See, e.g., Vieux Carre Property Ownersv. Brown, 875 F.2d 453, 464 (5" Cir. 1989), cert.
denied, 493 U.S. 1020 (1990)(Corps of Engineers permit for aquarium and park); Abenake
Nation v. Hughes, 805 F.Supp. 234 (D.Vt. 1992), aff'd, 990 F.2d 729 (2" Cir. 1993)(FERC
license and Corps of Engineers permit for hydroelectric project); Walsh v. United States Army
Corps. of Engineers, 757 F.Supp. 781 (W.D.Tx. 1990) (permit for construction of dam and
reservoir); Colorado River Indian Tribes v. Marsh, 605 F.Supp. 1425 (C.D.Cal. 1985) (permit
related to construction of residential and commercial developmert); Hough v. Marsh, 557
F.Supp. 74 (D.Mass. 1982)(permit related to construction of residences); National Trust for
Historic Preservation v. United States Army Cor ps of Engineers, 552 F.Supp. 784 (S.D. Ohio
1982)(permit for construction of barge facilities); Citizens Comm. for Environmental Protec-
tion v. United States Coast Guard, 456 F.Supp. 101 (D.N.J. 1978)(permit related to highway
construction); Wilson v. Block, 708 F.2d 735 (D.C.Cir.), cert. denied, 464 U.S. 956
(1983)(permit for private development in government-owned ski area).
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federal government approval through alicensing or other permitting process generally
makes the authorized activity such an undertaking and therefore requires the agency to
consider its effect on historic properties. As we discuss below, the particular licensing
scheme established in the Communications Act and FCC rules for radio tower construc-
tionsis consistent with that general rule and constitutes a federal undertaking subject to

the duties imposed by the NHPA.

B. The FCC Licensing Scheme For Cellular And PCS ServicesIs An
“Undertaking” Within The Meaning Of The NHPA.

1. TheGrant of Cellular And PCS Licenses Is Expressly Conditioned
On Compliance With The FCC's Environmental Rules.

The core of CTIA’sargument isthat because the FCC does not in most instances
requireindividual permitsfor the construction of wireless towers themselves and gen-
erally haslittle or no direct involvement in the actual location of the towers, construction
of the towers cannot be considered federal undertakings subject to the NHPA.** Accord-
ing to CTIA, construction of towers to provide wireless communications services “is
private conduct, not a federal undertaking.” It isthe “[p]rivate activities of private

actors.” Br. at 2,18. The Commission properly rejected that argument below, holding that

14 Beyond its claim discussed above that the NHPA applies only to activities that are funded in
whole or in part by the federal government (Br. at 9-10 n.4), CTIA argues that the applicability
of the NHPA and the Agreement to only “two types of wireless communications services are
at issue in this case: cellular services ... and personal communications services.” Br. at 4. It
does not contend that any of the other FCC activities listed as covered by the Agreement (20
FCC Rcd at 1176-78 (JA 153-55)) have been improperly subjected to the requirements of the
NHPA and the Agreement because they are not federal undertakings. Included among these
are other wireless services that are licensed, in whole or in part, on a geographic area basis.
See, eg, 47 C.F.R. 27.11 (Wireless Communications Service); 47 C.F.R. 90.661, 90.681
(Specialized Mobile Radio Service).
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the regulatory scheme provided it with “sufficient approval authority to trigger the
requirements of Section 106.” R& O, 20 FCC Rcd at 1083 126 (JA 53)."°
CTIA’sdesireto shift the focus of this case is understandable. However, the
Agreement at issue here is not simply about the “private activities of private actors.” It is
about the activities of federal radio station licensees in relation to construction of facili-
tiesthat are inextricably intertwined with, and essential to, the use of their federal radio
station licenses that are mandated by 47 U.S.C. 301. Cellular and PCS radio stations at
issue here cannot operate without antennas and towers to transmit their radio signals. The
construction of these facilitiesis statutorily subject to the jurisdiction of the FCC, and the
agency has by rule expressly conditioned such construction on compliance with, among
other things, the relevant provisions of the National Historic Preservation Act. Contrary
to CTIA’sclaim (Br. at 24), its members do receive “an ‘actual license’” and “‘explicit

written permission’” that is conditioned by rule on compliance with the agency’s environ-
mental rules, which include historic preservation rules.

Section 319(a) of the Communications Act, 47 U.S.C. 319(a), prohibits the Com-
mission from issuing alicense for the operation of any radio station “unless a permit for
its construction has been granted by the Commission.” Section 319(d) of the Act, 47

U.S.C. 319(d), however, authorizes the Commission to dispense with preconstruction

approval for facilities constructed in connection with various categories of licensesif it

15 We do not dispute that to the extent the Commission was construing the NHPA, its construc-
tion is not entitled to Chevron deference. See CTIA Br. at 20. However, the Commission’s
rejection of CTIA’s arguments was primarily based on its construction of its Communications
Act authority, and it is entitled to deference in construing that statute. See, e.g., National Cable
& Te. Ass'n, Inc. v. Gulf Power Co., 534 U.S. 327 (2002)(applying Chevron analysisin
reviewing FCC’ s construction of scope of its authority under Communications Act ).
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determines that the public interest would be served thereby. Specifically, Section 319(d)

provides:

A permit for construction shall not be required for Government stations,
amateur stations, or mobile stations. A permit for construction shall not be
required for public coast stations, privately owned microwave stations, or
stations licensed to common carriers, unless the Commission determines
that the public interest, convenience, and necessity would be served by
requiring such permits for any such stations. With respect to any broadcast-
ing station, the Commission shall not have any authority to waive the
requirement of a permit for construction, except that the Commission may
by regulation determine that a permit shall not be required for minor
changesin thefacilities of authorized broadcast stations. With respect to
any other station or class of stations, the Commission shall not waive the
requirement for a construction permit unless the Commission determines
that the public interest, convenience, and necessity would be served by such
awaiver.

With respect to the common carrier wireless services at issue here, the Commission gen
erally hasfound that the public interest does not require a separate construction permit for
each tower associated with the license it issues for a station’s operation. The Commission
found that dispensing with the requirement for a separate construction permit for each
individual tower structure “would serve the public interest by, among other things, expe-
diting the provision of communications service to the public.” R& O, 20 FCC Rcd at 1083
125 (JA 53).

These licenses that the agency issues cover operations in a specified geographic
area. Licensees may construct tower and antenna facilities to provide service consistent
with the provisions of their licenses and Commission rules without further authorization
from the Commission. See, e.g. Amendment of Part 22, 7 FCC Rcd 2449, 2451 1 14-15
(1992). However, as the Commission explained in the Report & Order, grant of these

“geographic area’ licenses has by rule been “condi tioned on the applicant’s compliance
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with federal environmental statutes, including the NHPA.” R& O, 20 FCC Rcd at 1083
126 (JA 53). In 1990, the Commission amended its rules “to require that in situations
where construction of a Commission-regulated radio communications facility is permit-
ted without prior Commission authorization, the licensee or applicant must determine
prior to construction whether the facility may have a significant environmental effect as
defined in section 1.1307 of therules ....” Amendment of Environmental Rules, 5 FCC
Rcd 2942 91 (1990). Section 1.1307(a)(4) provides that actions that may have a signifi-
cant environmental effect include “[f]acilities that may affect [historic properties] that are
listed, or eligible for listing, in the National Register of Historic Places.” 47 C.F.R.
1.1307(a)(4).*®* The Commission provided further in amending its rulesin 1990 to address
the issue of geographic licensing that “[i]f the proposed facility may have a significant
effect on the environment, the applicant must file an Environmental Assessment and may

not commence construction prior to Commission authorization.” 5 FCC Rcd a 2942 91

(emphasis added).

As aresult of these determinations, the Commission adopted as part of itsenviron-
mental rulesa rule specifically addressing “facilities for which no preconstruction
authorizationisrequired.” 47 C.F.R. 1.1312. That rule provides that for such facilities,
the licensee or applicant must submit an environmental assessment as defined by 47
C.F.R. 1.1308if it determines that “the proposed facility may have a significant environ-
mental effect asdefinedin 81.1307.” 47 C.F.R. 1.1312(a). That environmental assess-

ment must be “ruled on by the Commission ... prior to the initiation of construction of

16 See also 47 C.F.R. 1.929(a)(4)(classifying applications and amendments as “major” filings if
for “afacility that would have a significant environmental effect ....”)
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thefacility.” 47 C.F.R. 1.1312(b). CTIA’ s contention that the “FCC imposes no licensing
requirement pursuant to 8 319(d)” (Br. at 21), thus, isincorrect. The condition requiring
prior approval of the Commission for construction of a communications tower for wire-
less services that may have a significant environmental effect in connection with a geo-
graphic license is a“permit, license or approval” sufficient to make the construction a
federal undertaking for purposes of the NHPA.

The Communications Act provides the FCC authority to “[m]ake such rules and
regulations and prescribe such restrictions and conditions, not inconsistent with law, as
may be necessary to carry out the provisions of thisAct ....” 47 U.S.C. 303(r). An appli-
cant takes its license subject to valid FCC rulesin effect at the time the application is
granted. See FCC v. NCCB, 555 F.2d 938, 955 (D.C.Cir. 1977), rev'd in part on other
grounds, 436 U.S. 775 (1978); P& R Temmer v. FCC, 743 F.2d 918, 928 (D.C.Cir. 1984)
(" FCC licensee takes its license subject to the conditions imposed on its use [which] may
be contained in both the Commission’ s regulations and in the license.”)

Nothing in Section 319(d) precludes the Commission, as part of its public interest
determination to dispense with the formal requirement of a construction permit, from
adopting rulesthat condition the grant of geographic licenses on compliance with require-
ments to submit an environmental assessment whenever alicensee proposes to construct
a communications tower that may have a significant environmental effect, including an
effect on historic properties. Indeed, “[a]dministrative agencies have been required to
consider other federal policies not unique to their particular area of administrative exper-
tise, when fulfilling their mandate to assure that their regulates operate in the public

interest.” LaRose v. FCC, 494 F.2d 1145, 1147 n.2 (D.C.Cir. 1974).
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Thisisnot equivalent, as CTIA contends (Br. at 23), to a*“decision not to regu-
late.” Quite the contrary. It is adecision to impose limited regulation as a condition on
the grant of a geographic license. The Court’ s decision in Sheridan Kalorama, upon
which CTIA relies (Br. at 24), involves an entirely different factual setting, and simply
does not speak to the regulatory scheme of Section 319 and the Commission’srules
regarding geographic licensing.

CTIA’sargument (Br. at 30) that the agency’ s issuance of licenses under Section
301 of the Communications Act, 47 U.S.C. 301, isnot a basis for imposing environ
mental , and historic preservation, conditions on licensees i s without foundation.*” Con-
trary to CTIA’s claim that the “Commission itself determined that CM RS towers do not
require Commission involvement” (Br. at 32), as we have noted above the regulatory
scheme that the Commission has adopted specifically concluded that such involvement is
required where such construction may have an environmental effect. Accordingly, the
Commission has exercised its authority to condition grant of those licenses on compli-
ance with its environmental regulations. The imposition of this condition makes the
license an “ongoing federal undertaking for purposes of the NHPA” (Br. at 31) with

respect to tower construction associated with the license.

17 CTIA’ s procedural claim (Br. at 30) that the Commission may not rely on its licensing
authority under Section 301 before the Court because it did not do so in its order is equally
baseless. The Commission’ s discussion of its adoption by rule of a condition on grant of geo-
graphic licenses requiring an environmental assessment for certain tower construction activity
associated with those licenses plainly relied on the agency’s Section 301 licensing authority,
even if it did not expresdy cite Section 301. See, R& O, 20 FCC Rcd at 1083-84 1/125-28 (JA
53-54). See, e.g., GTE Serv. Corp. v. FCC, 205 F.3d 416, 422 (D.C.Cir. 2000) (court will
uphold decision “*if the agency’ s path may reasonably be discerned.””).
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Thisisnot an “entirely circular” argument as CTIA contends. Br. at 25. In shifting
to geographic licensing for cellular and PCSin 1992, the FCC necessarily made a public
interest finding under Section 319(d) that the public interest favored geographic licensing
and no exercise of FCC authority over tower siting in most cases. But, to the extent that a
particular tower implicates environmental concerns under NHPA, NEPA and other
statutes, the FCC struck a different public interest balance. In those circumstances, the
FCC found that the Communications Act (i.e., the public interest standard of Section
319(d)) required FCC control over tower siting prior to construction. Thus, contrary to
CTIA'sargument, the Commission is exercising its substantive Communications Act
authority over tower siting in limited circumstances, relying on its public interest
authority under Sections 301 and 319(d).

CTIA does not appear to dispute (putting aside the federal funding issue) that if
the Commission had made a determination under Section 319(d) that maintaining a prior
construction permit requirement for wireless tower construction was in the public inter-
est, actions by the Commission on individual construction permit applications would
constitute federal undertakings subject to NHPA. Even if CTIA disagrees with that
proposition, the case law overwhelmingly supports the view that such federal licensing
brings an activity within the meaning of a “federal undertaking.” The FCC’s decision that
adopting a geographic licensing approach and dispensing with a requirement for con-
struction permitsisin the public interest only under certain conditions makes tower con-
struction afederal undertaking within the meaning of the NHPA. The condition the Com-
mission hasimposed is that tower construction projects by licensees that receive geo-

graphic licenses must continue to comply with the agency’ s environmental rules. The
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FCC continues to have “authority to license” (16 U.S.C. 470f) tower construction pursu-
ant to Section 319(a) and (d), and its public interest determination to dispense with con-
struction permitsis conditioned on the licensee’ s compliance with its environmental
rules. This continuing condi tion brings tower construction activities associated with FCC
wireless radio licensees within NHPA'’ s definition of “undertaking” asa " project ...
requiring a Federal permit, license, or approval ....” 16 U.S.C. 470w(7).

In asituation involvi ng asimilar form of license, the Fifth Circuit held the
NHPA'’ s Section 106 process applicable. Under the Rivers and Harbors Act, 33 U.S.C.
403, the Corps of Engineers issues permits for construction within navigable waterways
of the United States. The Corps’ regulations provide for “individual ” and “general” per-
mits. The latter category includes “nationwide” permits, which provide that under certain
conditions, “specified activities can take place without the need for an individual ... per-
mit.” See 33 C.F.R. 325.5. The Fifth Circuit held in Vieux Carre Property Ownersv.
Brown, 875 F.2d 453, 465 (5" Cir. 1989), that a nationwide permit under Corps of Engi-
neers rules constitutes a “license” triggering section 470f’ s historic impact review process
unlessthe project at issue under the nationwide permit involves “truly inconsequential
activities.” See also Riverside Irrigation Dist. v. Andrews, 758 F.2d 508, 512-13 (10" Cir.
1985) (holding that “simply allowing a party to proceed under the nationwide permit isan
action by the Corpstriggering its obligation to consider environmental impacts’ under the
Clean Water Act).

2. The Reguirement For Tower Reqistration

The Commission also found that the tower registration procedures it has adopted

under the authority of 47 U.S.C. 303(q) constitute a federal undertaking, at least as to the
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towers for which registration is required.'® As the Commission explai ned, the registration
procedure is a* means by which the Commission may assure, prior to construction, that
towers do not pose arisk to air safety ... [and] may be viewed as effectively constituting
an approval process within the Commission’s section 303(q) authority.” R& O, 20 FCC
Rcd at 1084 127 (JA 54). The Commission concluded, when it adopted the current tower
registration rules, that “registering a structure constitutes a ‘ federal action’ or ‘federal
undertaking,” such that the imposition of environmental responsibilities on the structure
owner isjustified.” Streamlining the Commission’ s Antenna Structure Clearance Proce-
dure, 11 FCC Rcd 4272, 4289 141 (1995).

The antenna registration rules are not “wholly ministerial,” as CTIA claims. Br. at
27. Therules require the filing of a substantive application (FCC Form 854) that, if
granted by the Commission, results in the issuance of an Antenna Structure Registration.
See 47 C.F.R. 17.4. That the Commission has adopted procedures that ordinarily lead to
prompt and efficient processing of these applications does not demonstrate that the Com-
mission’s action is non-discretionary and ministerial. The process requires an application
that is acted on by the Commission, after prior FAA approval, and which is subject to

objections that the Commission entertains.*® See, e.g., Friends of the Earth, Inc., 17 FCC

18 The applicable rule requires that “the owner of any proposed or existing antenna structure that
requires notice of proposed construction to the Federal Aviation Administration must register
the structure with the Commission.” 47 C.F.R. 17.4. Notification to the FAA, with several
limited exceptions, is required for any antenna structure greater than 200 feet above ground
level or structures of varying heights within specified distances of airport runways. 47 C.F.R.
17.7. 17.14. Approximately 75,000 of the 500,000 antenna structures in the United States
require notification to the FAA and registration with the FCC. See 11 FCC Rcd at 4275 5.

19 Where an antenna structure registration application is accompanied by an environmental
assessment pursuant to 47 C.F.R. 1.1307, such applications are placed on public notice and the
Commission does not act on such applications until there has been opportunity for public com:

(footnote continued on following page)
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Rcd 201 (WTB 2002), appl. for rev. denied, 18 FCC Rcd 23622 (2003)(granting antenna
registration application and dismissing petitions to deny); State of Md. Dept. of Budget
and Management, 16 FCC Rcd 17130 (WTB 2001)(granting antenna registration applica
tion and denying petitions to deny antenna registration application). These are not the
sorts of “nondiscretionary, ministerial agency actions’ at issue in cases cited by CTIA.
See Br. at 27. That the Commission retains this requirement for approval before towers
that come within the registration requirement can be constructed brings those projects
within the meaning of a*“federal undertaking” pursuant to the NHPA as a project or
activity “requiring a Federal permit, license or approval ...” that is subject to the Section
106 process. 16 U.S.C. 470w(7)(C), 16 U.S.C. 470f.

[11. THE NATIONWIDE AGREEMENT’'S PROVISIONS GOVERNING A
PROPERTY'S ELIGIBILITY FOR NHPA PROTECTION ARE REASONABLE.

A. CTIA IsBarred By The Doctrine Of Issue Preclusion
From Relitigating This Question.

The doctrine of issue preclusion bars parties from relitigating issues of fact or law

“*contested by the parties and submitted for judicial determination in[a] prior case,’” so
long as the issue was actually and necessarily determined by a court of competent juris-
diction in that prior case and preclusion in the second case would not work a basic unfair-
ness to the party bound by the first determination. Government of Rwanda v. Johnson,
409 F.3d 368, 374 (D.C.Cir. 2005), quoting, Yamaha Corp. of America v. United States,
961 F.2d 245, 254 (D.C.Cir. 1992). Issue preclusion does not require mutuality of parties.

See Government of Rwanda, 409 F.3d at 375.

(footnote continued fr om preceding page)
ment. See 47 C.F.R. 17.4(c); PuBLIC NOTICE, Antenna Structure Service Information, Report
No. CWS-05-65 (Aug. 26, 2005), 2005 WL 2055944.
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As discussed below, CTIA contends that the Nationwide Agreement adopts an
unlawfully broad definition of “historic property” as used in the ACHP rules. CTIA
claims that the defini tion contained in the ACHP rule accepted by the Commission
“impermissibly extends the scope of Section 106" to properties that “may be eligible” or
that are “potentially eligible” for inclusion in the National Register. CTIA’s contention is
that only properties listed on the National Register or those formally determined to be
eligible for such listing are subject to the Section 106 process. Br. at 33-34, 36.

That specific argument was raised by CTIA in chalenging ACHP rulesin 2001
and regjected by the District Court. See National Mining Ass' nv. Sater, 167 F.Supp. 265,
279, 290-92 (D.D.C. 2001), rev’d on other grounds, 324 F.3d 752 (D.C.Cir. 2003).%° The
court described the plaintiffs’ argument there as that the ACHP rule “impermissibly
extends the scope of the [NHPA] by extending section 106 to properties that are only
potentially eligible for the National Register.” Id. at 291. The court held that ACHP’s
position to the contrary — that the “eligible for inclusion” language applies more broadly
to properties that meet the criteriafor inclusion whether or not aformal determination of
eligibility has been made— was a “ permissible construction of the statute” that “furthers
the express purposes of the” NHPA. Id. at 292. Accordingly, the court upheld the ACHP
regulations “requiring an agency to identify properties that may be eligible for the
National Register and to determine whether, in fact, those properties are eligible before

proceeding with the section 106 process.” 1d.

20 |t appears that the other plaintiff in that litigation, National Mining Association, actually raised
the argument, but CTIA “incorporated all of NMA’s arguments by reference.” National Min-
ing, 167 F.Supp. at 279 n. 14.
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CTIA didnot appeal the judgment of the District Court in National Mining.?* Its
failure to appeal makes the district court’s judgment final on this issue, with preclusive
effect asto CTIA. See Qwest Corp. v. FCC, 252 F.2d 462, 466 (D.C.Cir. 2001). CTIA
acknowledges the National Mining decision, arguing that it is“not binding on this Court,
and isin any event unpersuasive.” Br. at 42 n.15. It is certainly true that National Mining
is not binding on this Court, but it isbinding on CTIA. If CTIA believed the district
court’ s ruling unpersuasive, as it now claims, it had an opportunity to appeal that decision
to this court. Itsfailure to do so precludesit from relitigating the issue in this case.

B. TheProvisions of the Agreement Regarding I dentification
Of Historic Properties Are Reasonable.

Even if not barred by the doctrine of issue preclusion, CTIA’s argument is
incorrect. The draft Naionwide Agreement set out in the NPRM defined “historic proper-
ties,” which applicants are required to identify and evaluate, as any “prehistoric or his-
toric district, site, building, structure, or object included in, or eligible for inclusionin, the
National Register ....” NPRM, 18 FCC Rcd at 11676 (JA 216). This definition conforms
to the definition contained in the NHPA and regulations of the ACHP. See 16 U.S.C.
470w(5); 36 C.F.R. 800.16(1). Some commenters argued that this definition was
“unworkably burdensome because too many properties are ‘eligible’ and there is no ready
way to identify these properties.” They contended that the definition of “historic

property” should be limited to properties that either have been listed on the National

21 The other plaintiff successfully appealed the district court’s judgment. See National Mining
Ass'nv. Fowler, 324 F.3d 752 (D.C.Cir 2003). However, the only substantive issue raised on
appeal, and the only issue on which the Court ruled, involved whether Section 106 of the
NHPA appliesto State or local regulation administered pursuant to a delegation or approval by
afederal agency. Id. at 758-60.
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Register or have been formally determined by the Keeper of the National Register to be
eligiblefor listing. R& O, 20 FCC Rcd at 1116 1119 (JA 86). The Commission responded
to the comments by narrowing applicants obligations with respect to the identification
and evaluation of historic properties, although it declined to modify the Agreement’s
definition of the term “historic properties.” Seeid. at 1117-20 §121-127 (JA 87-90).

Initsbrief, CTIA reiteratesthe claim that the NHPA, if it is applicable at all,
requires the identification and evaluation of only those historic propertiesthat are listed
on the National Register or that have been formally determined pursuant to regulations
issued by the Secretary of the Interior to be eligible to be listed. The Commission may
not, according to CTIA’s interpretation of the NHPA, require applicants to evaluate the
effect of their activities on historic properties that are eligible for inclusion on the
National Register —that is, that satisfy the eligibility criteria established by the Secretary
of the Interior — but for which no prior formal determination of eligibility has been made.
See Br. at 33-42.

The language of the NHPA on its face does not require any formal determination
of eligibility. A “historic property” is defined as one that is “included in, or eligible for
inclusion on the Nationd Register.” 16 U.S.C. 470w(5). The statute repeats this defini-
tion with respect to the Section 106 process, specifying that federal agencies must take
into account the effect of their undertakings on properties “included in or eligible for
inclusion in the National Register.” 16 U.S.C. 470f. The natural meaning of this language
is that the term “historic properties’ encompasses properties that both have been placed

on the National Register pursuant to regulations established by the Secretary of the
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Interior or properties that meet the criteriaestablished by regulation for inclusion on the
register. See generally 36 C.F.R. Parts 60 and 63.

CTIA, however, claims that the statutory language refers instead to two categories
of properties for which formal determinations have been made: (1) those listed on the
National Register, and (2) those for which the Keeper of the National Register has made a
“determination of eligibility,” pursuant to Department of the Interior regulations govern-
ing decisions that a property “meets the National Register criteriafor evaluation although
the property is not formally listed in the National Register.” 36 C.F.R. 60.3(c).

CTIA’s construction of the statuteis an approach that Congress might have
adopted, but it did not do so. The statutory language refers to properties “ eligi ble for

inclusion,” not properties that have been determinedeligible for inclusion. CTIA’s claim

that the statute’ s reference to two categories of historic properties— those “included in”
and those “eligible for inclusion in” the National Register — “corresponds to the two lists
maintained by the Keeper and published in the Federal Register” (Br. at 34) is pure spec-
ulation. The statutory language does not say that, and neither the statute’ s structure nor its
legislative history calls for construing the statutory language to mean something other
than what it says.

That Congress has used varying termsto define or refer to historic propertiesin
different provisions of the NHPA and other statutesis, at most, ambiguous and can be
read to undermine CTIA’s position. For example, in a provision relating to agencies
responsibilities for properties under their ownership or control, the statute refers to
properties “as are listed in or may be eligible for the National Register.” 16 U.S.C. 470h-

2(a)(2)(B) (emphasis added). While this language is arguably broader than the term “eli-
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giblefor inclusion,” it cannot support the weight CTIA placeson it (Br. at 36) to demon
strate that “eligible for inclusion” applies only to properties formally determined eligible
by the Keeper of the National Register. The same can be said for other provisions cited
by CTIA. See Br. at 36-38.

Congress has used the term “determined eligible for inclusion in the National
Register” in other statutory provisions, which suggests, contrary to CTIA’s position, that
its failure to use that term in the provisions relevant here meant that it intended a broader
meaning when it omitted the term “determined.” For example, in legislation addressing
the title of statesin abandoned shipwrecks, Congress stated: “The United States asserts
title to any abandoned shipwreck that is ... on submerged lands of a State and isincluded

in or determined eligible for inclusion in the National Register.” P.L. 100-298, 100"

Cong., 2d Sess. (1988), codified at 43 U.S.C. 2105(a)(3) (emphasis added). See als016
U.S.C. 4691-1(b)(2)(directing Secretary of Interior to establish program to be known as
National Underground Railroad Network to Freedom, one element of whichisto include
“properties pertaining to the Underground Railroad that ... areincluded on, or deter-
mined by the Secretary to be eligible for inclusion on, the National Register of Historic
Places). That Congress chose not to employ the term “determined” or “determined by the
Secretary to be” in the NHPA supports the broader meaning of the term “eligible for
inclusion” that is contained in the Nationwide Agreement.

CTIA cites one sentence in a 1975 Senate report accompanying legislation that
added the “€eligible for inclusion” language to the NHPA in which the committee cited
ACHP testimony describing the language as relating to “procedures for requiring agency

comments on properties determined eligible for inclusion in the National Register ....”
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Br. at 38, quoting S.Rep. No. 94-367, 94™ Cong., 2" Sess. 13 (1975) (emphasis added by
CTIA). Itisfar from clear that this very brief discussion refersto anything other than
federal agencies’ responsibilities under Section 106 to allow the ACHP an opportunity to
comment when an undertaking will have an effect on a historic property that the par ticu-
lar agency itself has determined is eligible for listing on the National Register. Thisis
particularly true, in light of language not cited by CTIA that is contained in an ACHP
report to the committee, in which the ACHP states. “ Since 1966, the National Environ-
mental Policy Act of 1969 and Executive Order 11593 of 1971 have expanded the
Council’ sreview responsibilities, conducted pursuant to the Council’ s procedures (36
C.F.R. 800), to include propertiesthat are eligible for inclusion in the National Register.
Recognition of these existing responsibilities, by amendment of Section 106 to include

‘properties eligible for inclusion in the National Register,” would clarify and support the

Council’ s present project review activities.” 1d. at 33 (emphasis added).

Adding weight to the conclusion that Congress did not intend to restrict the defi-
nition of historic properties under Section 106 to those formally determined to be eligible
for inclusion on the National Register, ACHP regulationsreject CTIA’ sstatutory inter-
pretation. ACHP rules expressly provide that the “term eligible for inclusion in the
National Register includes both properties formally determined as such in accordance
with regulations of the Secretary of the Interior and all other properties that meet the
National Register criteria.” 36 C.F.R. 800.16(1)(2). The Court has held that ACHP regula
tionsimplementing the NHPA, which are “promulgated under authority granted by Con
gress, 16 U.S.C. 470f, ... command substantial judicial deference” inconstruing the

terms of the NHPA. McMillan Park Comm. v. National Capital Planning Comm’n, 968
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F.2d 1283, 1287-88 (D.C.Cir. 1992); see also Sheridan Kalorama, 49 F.3d at 755. In
these circumstances, the FCC can hardly be faulted for following the interpretation of
ACHP, the agency authorized by Congress to issue regulations implementing the NHPA.

CTIA clamsthat NHPA’sruleisentitled to no deference in construing the statute
because the Secretary of the Interior has responsibility for administering other sections of
the statute that also contain the term “eligible for inclusion in the National Register” and
that deference isinappropriate in such circumstances. Br. at 39-42. However, the same
could be said for construction of the term “undertaking,” and the Court in McMillan Park
extended substantial deference to the ACHP’ s regulations implementing the NHPA in
construing that term. See 968 F.2d at 1287-88.

Moreover, the district court in National Mining Ass’ n accorded the ACHP’ sregu-
lation deference on the precise question of the proper construction of the term “eligible
for inclusion in the National Register.” Seel67 F.Supp.2d at 292, rev' d on other grounds,
324 F.3d 752. Deference aside, the longstanding judgment of an expert agency such as
the ACHP, which was involved in drafting the statutory language in dispute,”* whose
judgment “furthers the express purposes of the Act” (id.) and does not conflict with any
other administrative construction of the relevant statutory term, should have significant
persuasive force as compared to the self-interested arguments advanced by a private party
such as CTIA. See, e.g., United States v. Mead Corp., 533 U.S. 218, 228 (2001).

Finally, court decisions that have addressed this question, with one exception,

have rejected the narrow construction of the statutory phrase “eligible for inclusion” that

22 United States v. Vogel Fertilizer Co., 455 U.S. 16, 31 (1982).
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CTIA claims Congress intended. In National Mining Association, the Court rejected
essentially the same argument, holding that the NHPA is “ambiguous’ with respect to
this question and that the ACHP s rules are based on “a permissible construction of the
statute” that “furthers the express purposes of the Act and is therefore neither arbitrary or
capricious.” 167 F.Supp.2d at 292, rev' d on other grounds, 324 F.3d 752.

The Fifth Circuit reached a similar conclusion in Boyd v. Roland, 789 F.2d 347,
349 (5" Cir. 1986), holding that “[a] plain reading of section 106 ... persuades us that
property qualifies as eligible property on the basis of literal eligibility under the National
Register criteria. Consequently, we conclude that eligible property is not restricted to
property that has been officially determined eligible for inclusion in the National Regis-
ter.” See also Colorado River Indian Tribesv. Marsh, 605 F.Supp. 1425, 1437 (D.C.Cal.
1985)(“What is an eligible property for purposes of NHPA turns upon the inherent
historical and cultural significance of the property and not opinion of its worth by the
Secretary of Interior. Under NHPA, properties that are part of the rich heritage of our
nation are afforded the same guarantees of protection afforded properties already
determined eligible.”); Hough v. Marsh, 557 F.Supp. 74, 88 (D.Mass. 1982)(rejecting
argument that the Section 106 process applied only to properties which had been offi-
cially determined eligible for listing, holding that “the absence of any official determina
tion of eligibility here did not render the statute inapplicable.”)

CTIA seeksto avoid these holdings by arguing that they did not “substantively
analyze either the appropriateness of deference to the ACHP or the structure of the
NHPA and itslegidlative history.” Br. at 39 n.13. Rather, it relies on Birmingham Realty

Co. v. GSA, 497 F.Supp. 1377 (N.D.Ala. 1980), apparently finding persuasive that court’s
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observation that “if ‘eligible’ were read to mean ‘potentially eligible’ rather than
‘determined eligible,” then the scope of Section 106 would extend to ‘every building over
fifty yearsold in this country,” aresult Congress could not have intended. 497 F.Supp. at
1388 & n.22.” Br. at 39 n.13. Whatever else may be said of the meaning of the statutory
term “eligible for inclusion,” this exaggerated claim for imposing the narrowest possible
construction on the term is baseless.

First, Section 106 obviously does not extend to every old building in the country.
The NHPA generally limitsits scope to properties that are “significant in American
history, architecture, engineering, and culture,” and requires the Secretary of the Interior
to “establish or revise criteriafor properties to be included on the National Register ....”
16 U.S.C. 470a(a)(1)(A), (a)(2). The Secretary has established such criteria, and CTIA
offers no reason to suggest that agencies are incapable of applying those criteriato
determine whether properties that may be affected by their undertakings are protected by
the Section 106 process. Indeed, the applicable regulations describe agencies’ rolesin
eligibility determinations. See 36 C.F.R. Part 63.

Second, Birmingham Realty’ s approach ignores that the Section 106 process
requires identification and evaluation of historic properties only within the “area of
potential effects,” or APE, which is the area “within which an undertaking may directly
or indi rectly cause alterations in the character or use of historic properties, if any such
properties exist.” 36 C.F.R. 800.4(a), 800.16(d). Thus, however many properties in the
entire country may be “potentially eligible” for inclusion in the National Register, with
respect to any particular undertaking, only arelatively small number would be directly or

indirectly affected. In the case of the Agreement here, for example, the area of potential
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effects for radio communications towersordinarily is limited to ¥2- 1% miles from the
proposed tower depending on its height. See R& O, 20 FCC Rcd at 1155-56 (JA 132-33).

Finally, there is no reason to believe, as the Birmingham Realty court apparently
believed, that Congress intended the NHPA to havethe sort of narrow scope that CTIA
urges. Congress' findings that underlay adoption of the NHPA reflect a broad concern
that “ preservation of this irreplaceable heritage [of historic properties] isin the public
interest so that itsvital legacy of cultural, educational, aesthetic, inspirational, economic,
and energy benefits will be maintained and enriched for future generations of Americans
....7 16 U.S.C. 470(b)(4). Asthe court observed in National Mining Ass'n, “the fact that a
property has never been considered by the Keeper neither diminishes its importance nor
signifies that it lacks the characteristics that would qualify for the National Register.” 167
F.Supp.2d at 292, rev' d on other grounds, 324 F.3d 752.

CTIA’s assertion that the FCC misconstrued its authority in deferring to the
ACHP srule construing the “eligible for inclusion” language of the NHPA isirrelevant.
Br. at 39-40. CTIA asserts that the Commission had authority in entering into the Agree-
ment to modify any aspects of the ACHP regulations. While the Commission chose not to
modify the definition of “historic property,” it directly addressed the complaints of com-
menters regarding the requirement to identify and evaluate all historic properties and not
just those that had been formally determined eligible for inclusion on the National
Register and adopted procedures that significantly mitigated those concerns. Specifically,
the Commission modified the draft Nationwide Agreement to require that in most cases
applicants are required only to review five sets of records maintained by the relevant

SHPO/THPO that list properties as to which eligibility determinations have been made.
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An applicant need not identify properties that are not listed in those records “nor need it
evaluate the historic significance of such properti